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Revisor’s Note:

The following technical revisions were made:

C On page 5, Footnotes 8 and 9 were corrected to reflect the correct references.

C On page 7, Footnote 19: Page number referencing the Sundown Report of the
Elections Commission was added.

C Page 10, paragraph 5: Corrected from 1995 to 1990 the year in which new positions
were created for the Elections Commission.

C Page 40, paragraph 2: Corrected acronym FED to FEC.

C Appendix D, Table 1.  Corrected deficient formula in spreadsheet program to reflect
projected Elections Commission Trust Fund revenues.  Projected Trust Fund
remainders for fiscal years 2001 through 2005 were corrected.
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Robert J. Huckshorn, “Who Gave It?  Who Got It?  The Enforcement of Campaign1
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Chapter 26870-391, Laws of Florida.2

Editorial, Election Reform Vital to Correct Flaws, Restore Public Integrity, Sun-Sentinel,3

Feb. 3, 1997, at 8A; and Editorial, Regulation Gone Awry, St. Petersburg Times, Oct. 10,
1998, at 14A.
Chapter 97-13, Laws of Florida.  This transfer re-created the Commission as an4

independent agency responsible for all aspects thereto including budget, staffing, and
operation.  
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I.   INTRODUCTION

Florida was the first state to pass stringent campaign finance laws when in 1951 the “Who
Gave It, Who Got It” law was adopted.    This act required the filing of campaign treasurer1

reports; imposed contribution limits; and required that all campaign expenditures be made
from a candidate’s campaign account.   Unfortunately, the law contained ineffective2

enforcement provisions which, coupled with the Watergate scandal of the early 1970's,
compelled Florida to act toward an improved mechanism for campaign finance law
enforcement.

Through a major revision of the Florida Election Code (Code), the 1973 Legislature created
the Florida Elections Commission (FEC) to enforce the state’s campaign finance laws
(codified in Chapter 106, Florida Statutes).  Innovative approaches to electioneering and
campaigning necessitated continuous refinement to the Code which, in turn, has complicated
its enforcement.  

Since its creation in 1973, the FEC has been given additional responsibilities and grants of
authority or jurisdiction.  Through the years, numerous reviews and studies were conducted
in an effort to improve enforcement of the Code.  One recommendation in particular was
frequently expressed, that the FEC be structured as an independent enforcement body,
thereby severing ties to the politics of state government.  Several state newspaper editorials
echoed this point by declaring the need for a bipartisan commission, independent of the
Department of States’ Division of Elections (the Division), and unhindered in the
enforcement of violations on the politically powerful.    It wasn’t until 1997 that the3

Legislature acted upon this particular recommendation and transferred the FEC from the
Department of State to the Department of Legal Affairs.4
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Due to the recent reorganization of the FEC, staff was asked to conduct an initial review to
examine the short-term effects of the transfer including, but not limited to, staff composition,
jurisdiction, caseload efficiency, and budgetary constraints, and to identify potential long-
term problems not previously addressed.  This review also attempts to ascertain whether
further statutory changes are needed to assist the FEC in the performance of their statutory
duties. 

As a final note, the historical connection between the FEC and the Division is so intertwined
that any discussion regarding jurisdictional responsibilities would be incomplete without
incorporating the Division’s role and focus as it relates to the broader scope of enforcement
of the Code.
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II. METHODOLOGY

Staff employed several methods in compiling data for this report.  First, a review of existing
materials relating to the FEC was performed.  These included the examination of applicable
Florida Statutes, Chapter Laws, and Administrative Rules to ascertain the historical structure,
duties, and limitations placed on the FEC.  An examination of previously published reports
on the FEC was conducted to gain historical insight into the perspectives, issues, challenges,
and recommendations offered at the time of their publication.  

Second, a compilation of empirical data and interviews with current and former staff of the
Division and the FEC were conducted.  The Division and FEC furnished staff with
information relating to caseload, staffing, budget, and organizational structure.  While
compiling data for this report, staff uncovered discrepancies between the various sources
called upon to provide statistical data on the FEC.  Acknowledging that these inconsistencies
may have an impact on the issues presented in this review, staff made every attempt to
assimilate all pertinent information independently, objectively and consistently by utilizing
data obtained from the FEC, the Division and previous institutional reviews of the FEC. 

Third,  a random sampling of recent FEC cases from 1996 through 1998 was conducted to
evaluate the average time expended at the various levels of an investigation prior to final
adjudication of the case.

Fourth, a comparison with the Florida Ethics Commission (Ethics Commission) was
conducted to evaluate the effects that certain resources, organizational structure and 
procedures may have on agencies with similar functions.

Finally, questionnaires were submitted to various states with similar election enforcement
practices to compare and evaluate possible recommendations to enhance Florida’s system of
election law enforcement (see Appendix A for copy of the questionnaire).
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Chapter 73-128, Laws of Florida.6
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III. FINDINGS

A.  The Florida Elections Commission:   Pre-1997

The Watergate scandal of the early 1970's not only forced the resignation of a sitting
President, but single-handedly thrust the issue of election reform and enforcement into the
forefront of the political climate across the country.  Congress enacted the Federal Election
Campaign Act (FECA), 2 U.S.C. §§ 431-455, in 1971 in direct response to revelations made
during the congressional investigation of the campaign-related activities of senior officials in
President Nixon’s Administration.  The FECA was enacted to prevent “corruption and the
appearance of corruption spawned by the real or imagined coercive influence of large
financial contributions on candidates’ positions and on their actions if elected to office.” 
Buckley v. Valeo, 424 U.S. 1, 25 (1976) (per curiam).

The FECA, as substantially amended in 1974 and 1976, was the most comprehensive
regulation of the federal electoral process in history.  The 1974 amendments to the FECA
created the Federal Election Commission to regulate the federal electoral process and to
enforce the FECA’s limitations. 

Following the federal government’s lead, many states enacted or strengthened existing
campaign finance reform laws.   Florida was one such state in recognizing that the “Who5

Gave It-Who Got It” law fell short of providing any plausible enforcement action to the
requirements and prohibitions affected by the legislation.  The Code was overhauled in 1973
to provide for more detailed reporting requirements; regulation of political committees and
committees of continuous existence; and an elections commission for enforcement.  As stated
previously, the FEC was originally housed within the Department of State and dependent on
the Division for all support and staffing.  Authority to investigate complaints was vested with
the Division, with reports brought to the FEC for action.   6

The basic structure of the FEC remained unchanged until 1977, when the Legislature
expanded the jurisdiction of the FEC to hear cases and impose civil fines, in addition to
changing the manner in which appointments to the FEC were made.   Further jurisdictional-7

related changes followed in subsequent years culminating in the creation of the FEC as an
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Supra note 6.12
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independent agency in 1997.8

Membership

When the FEC was formed in 1973, it was composed of seven members appointed by the
Governor and approved by three members of the Cabinet.  The first six members were chosen
from a list submitted to the Governor by the chairs of the state executive committees of the
two major political parties.  The seventh was chosen from a list submitted by the first six
FEC members.  All members served four-year staggered terms and were subject to
confirmation by the Senate.  9

In an effort to provide political independence, two restrictions were imposed.  First, an
appointee could not serve if he or she had held an elected public office, or office in a political
party, the year immediately preceding the appointment.  Second, commissioners were
prohibited from being members of any county, state, or national executive committee of a
political party, or an officer of a partisan political club or organization and could not hold, or
be a candidate for, another public office during their tenure on the FEC.  10

Further restrictions to membership followed in 1977 and 1990, limiting the number of
commissioners who could be from the same political party to four, and limiting service on the
FEC to no more than two full terms.   Thereafter, the qualifications for membership to the11

FEC remained unchanged until 1997.  

Jurisdiction

The FEC was given jurisdiction over the campaign finance provisions set forth in Chapter
106, Florida Statutes.  These provisions provided for more detailed reporting requirements,
the regulation of political committees and committees of continuous existence, and
limitations on campaign contributions and expenditures.12

Although authority over these provisions was given to the FEC, its function was limited to
that of making determinations as to whether probable cause existed for a violation of Chapter
106, Florida Statutes.  The FEC had no staff of its own and could only be convened at the call
of the Chair, or the Secretary of State.  All administrative and investigative functions were
vested with the Division.
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In 1985, the Ethics Commission investigated a complaint filed against the Deputy13

Secretary of State for misuse of a public position.  The complaint alleged and the facts
found that between 1980 and 1985, all complaints filed by the Division were against non-
incumbent candidates.  Although the Ethics Commission found that the Deputy Secretary
was the sole person who determined whether the Division would file a complaint, they
returned a no probable cause finding since the actions of the Deputy were not taken with
corrupt motives.  The report however, underscored one of the operational challenges that
faced the Division and Commission with respect to the independence of case referrals.
[See, House Committee on Ethics and Elections, An Overview of Elections Enforcement -
The role of the Division of Elections and the Elections Commission, 1987, at 1.].  
Supra note 6.14

Supra note 1.15

Page 6

An investigation could be initiated through a public complaint filed with the Division or on
the Division’s own initiative.  This self-initiative placed almost unbridled discretion with the
Secretary of State in deciding which cases would be investigated and referred to the FEC - an
issue that would later give rise to a formal grievance before the Ethics Commission.   Public13

complaints filed with the Division were proper only if they alleged a violation for an office
voted on a statewide basis.  Complaints filed by the public which were directed at offices
voted on less than a statewide basis were required to be forwarded to the appropriate state
attorney for disposition.  

Investigations conducted by the Division were reported directly to the Secretary of State, who
would convene the FEC to determine probable cause.  If probable cause was found, the FEC
submitted its findings to the Attorney General, or to the state attorney in the circuit where the
violation occurred.    14

Unfortunately, most state attorneys were reluctant to file charges.  Of the sixty-two cases that
were forwarded to state attorneys between 1973 and 1977, only 21 percent were acted upon. 
Of those, eight cases were sent to grand juries, four had criminal charges filed, and civil
charges were filed in one case.  More telling, however, are the thirty-one cases in which state
attorneys reversed the FEC’s finding of probable cause, and the five cases in which they
concurred but refused to file charges.   15

Discouraged by the low priority given to election law violations by state attorneys, the 1977
Legislature expanded the enforcement responsibilities of the FEC and the Division.  The FEC 

was now authorized to impose civil fines of up to $1,000 per count for violations of Chapter
106, Florida Statutes, while the Division was empowered to make determinations of election
law violations for all levels of public office.  Further, the legislation required state attorneys
to promptly and thoroughly investigate and undertake any civil or criminal action for
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Supra note 7.16

Chapter 78-403, Laws of Florida.  A willful act may be described as one done17

intentionally, knowingly, and purposely without justifiable excuse.  This is distinguished
from an act done carelessly, thoughtlessly, heedlessly, or inadvertently whereby the former
act is willful and the latter negligent.  BLACK’S LAW DICTIONARY (Sixth Edition, 1990).
Senate Committee on Ethics and Elections, A Review of the Elections Commission and18

Selected Campaign Financing Provisions Scheduled for Repeal on October 1, 1990, at 39
(1990).  Investigations were conducted by mail or phone and the cost of subpoenas for
records was prohibitive. 
House Committee on Ethics and Elections, An Overview of Elections Enforcement: The19

Role of the Division of Elections and the Elections Commission, at 16 (1987), citing lack
of money for not conducting field investigations as required by s. 106.22, Florida Statutes;
House Committee on Regulatory Reform, Sundown Report of the Elections Commission,
at 25 (1990), citing inadequate funding and staffing for the ineffectiveness of the
Commission to fulfil its primary duties and functions; [see also, supra note 18, at 31,
citing the need for Division assistance in providing travel money to continue holding
meetings through FY 1988].
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complaints referred to them by the FEC.  In turn, the FEC was authorized to bring
enforcement actions in circuit court for civil fines assessed.  Fines collected were required to
be deposited into the state’s General Revenue Fund.16

By 1978, the Legislature introduced a willful standard for violations under the FEC’s
jurisdiction.  Section 106.25(3), Florida Statutes, was amended to read:

For the purposes of Elections Commission jurisdiction, a violation 
shall mean the willful performance of an act prohibited by this chapter
or the willful failure to perform an act required by this chapter. 
(emphasis added).  17

This standard made conviction more difficult because the FEC was required to prove that a
violator knew what the law was, that he or she intentionally performed a prohibited act or, he
or she failed to perform a required act.  Compounding this problem was the lack of resources
available to properly investigate a willful claim.18

Up until 1985, the FEC had been given increasing responsibility without compensation for
any changes to personnel or financial resources.   In both an effort to add a funding19

mechanism and remove the need for review of all late filed reports, the FEC was authorized
to impose automatic fines for campaign finance reports filed late. Effective January 1986,
filing officers were required to notify campaign treasurers if campaign finance reports were
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Chapter 85-226, Laws of Florida. 20

Id.  Enforcement by the FEC for automatic fines covered 390 municipalities, 67 counties,21

and all political organizations filing with the Division.
Chapter 89-256, Laws of Florida. 22

Florida’s Sundown Act was established in 1978 to periodically review statutorily created23

bodies to determine a continued need for that body. [See s. 11.611, Florida Statutes].
House Committee on Regulatory Reform, Sundown Report of the Elections Commission,24

at 26 (1990).
Chapter 90-338, Laws of Florida.  25
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late and were authorized to assess a $50 fine for each day the report remained overdue.  20

Although this new policy was to relieve the FEC of largely academic reviews, the doctrine of
due process required an appeal process, which fell back to the FEC.  Upon appeal, the FEC
could waive a fine in whole or in part however, the burden was on the respondent to prove
that unusual circumstances existed for the failure to timely file the report.

Fines that were collected were deposited into the state’s General Revenue Fund and were
unavailable for use by either the FEC or the Division, unless directly appropriated by the
Legislature.    In 1989, the Legislature established a process by which a first-time offender21

could be granted an automatic waiver for a late filed report, if no activity existed during the
covered reporting period.22

The next seven years would prove to be the most progressive for the FEC.  During a routine
sundown review of the FEC in 1990, several recommendations were made to further the
FEC’s ability to perform its statutorily mandated functions.   The recommendations included23

requiring that the Division employ the necessary staff for the FEC to fulfill its
responsibilities; that the Division assist the FEC in developing a biennial budget request; that
the Division perform random audits of campaign reports, make preliminary investigations of
complaints and dismiss those where no probable cause was found; and that the FEC not be
subject to the control or direction of the Division.   The Legislature acted upon these and24

other recommendations during the following legislative session.   25

In the seven years following the passage of the recommendations outlined in the Sundown
Report, the FEC’s duties and functions remained unchanged.  It was not until 1997 when a
pivotal move was made to give the FEC the autonomy it had long sought.  

These changes are discussed in more detail in the Florida Elections Commission-Post 1997
section of this report.
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House Committee on Ethics and Elections, A Review of the Florida Commission on Ethics26

and the Election Commission, at 54 (1989); and Division of Elections, 1980 Annual
Report.
House Committee on Ethics and Elections, An Overview of Elections Enforcement: The27

Role of the Division of Elections and the Election Commission, at 18 (1987), citing the
Sentinel Star, July 7, 1979, at 3C.
Supra note 25.28
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Staffing

During the twenty-four year span between its inception in 1973, to the establishment of the
FEC as an independent body in 1997, the Division provided all staffing.  For most years, this
consisted of full-time Division employees allocating a portion of their time for duties
required of the FEC.
   
In the early years (1974-1977), the Division employed four field agents, who were located
throughout the state, to assist in investigating FEC matters.  By 1978, the Division had
assigned one full-time investigator to FEC related investigations, in addition to three part-
time investigators.  However, a reorganization of the Department of State in 1979 led to a
consolidation of all investigators into a single investigative unit.  This new unit was placed
under the Division of Licensing and transferred to Tallahassee.  Although the Division was
able to keep one full-time investigator for FEC related complaints, assistance by other
investigators within the Division of Licensing proved futile.  The complexity of the Code,
coupled with lack of specific knowledge in the field, hampered the other investigators in their
ability to properly investigate election related matters.  Compounding matters, the Division
had a shortage of funds allocated for investigation related expenses.    26

Both lack of resources and staffing impeded the FEC as they attempted to perform the
functions required of them by law.  To illustrate, during a public meeting in 1979 the FEC
criticized its own structure stating that they were “. . .  being denied effective support services
because they are not an independent agency and have to borrow staff and office facilities
(from the Division of Elections) . . .”   This issue was moderately addressed by the 199027

Legislature when legislation was passed to clarify the Division’s responsibility to “. . . 
employ such staff as is necessary to adequately perform the functions of the commission,
within budgetary limitations.” (emphasis added).   28
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Division of Elections, 1987 Annual Report.29
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Unfortunately, without the allocation of additional dollars, the Division was unable to create
positions that were needed, but not legislatively approved.

From 1984 through 1986, four employees were assigned to the FEC.  Although the titles
varied, the allocated staff consisted of an administrative assistant, staff assistant, investigator,
and an attorney.  In 1987, the Division requested that the Legislature either provide funding
for twelve full-time employees to staff the FEC, abolish the FEC, or transfer staffing
responsibilities to another agency such as the Ethics Commission.   This request was not29

acted upon.

The lack of support did not prevent the Division from attempting to provide some continuity
to the investigative process.  In 1988, one full-time Special Investigator position was assigned
to the FEC.  Additionally, the Division apportioned an assistant general counsel, an attorney,
a staff assistant, and an administrative secretary for FEC related matters.  During peak times,
as many as thirteen Division employees were assigned to assist in preparing for FEC
meetings and reports thereto.  Responsibility for prosecuting cases on behalf of the FEC, as
well as coordinating all administrative functions, fell on the Division’s Assistant General
Counsel.  This position was also responsible for providing legal counsel to the Division,
writing advisory opinions, and promulgating Division rules.30

The 1990's found the FEC with a better foundation with respect to staffing.  Between 1990
and 1991, the Division began organizing the functions of the FEC into a single group which
was better organized, although staff was still primarily shared with the Division.  Beginning
in 1993, the Division was able to dedicate specific personnel to the FEC.  Although a step
toward independence, this change did not overcome the imbedded difficulties that had long
faced the FEC and the Division resulting from sharing staff.  Many conflicts arose between
the FEC and the Division attorneys with respect to election law interpretation, findings of
law, and other legal issues.  Division attorneys often found themselves in the uncomfortable
position of being required to defend a position (e.g., that of the FEC’s interpretation of the
law) in their role as FEC attorney that was in contradiction with an interpretation of the
Division’s attorney.

The advent of additional funding and the creation of nine positions in 1990 furnished the
Division with the ability to begin the task of structuring their organization to perform its FEC
related functions.  This new structure was organized into three distinct sections - the Legal,
Investigative, and Fines Sections.  The Legal Section was responsible for reviewing the legal
sufficiency of complaints, drafting of complaints, providing legal advice to investigators
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Interview with Barbara Linthicum, Executive Director, Florida Elections Commission. 31
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during the course of an investigation, drafting and reviewing subpoenas, reviewing
investigative reports, preparing findings of probable cause, presenting cases before the FEC,
arguing appeals, representing the Division and/or FEC before the Division of Administrative
Hearings or circuit court, and preparing final orders.  

The Investigative Section was responsible for all areas of investigations including
coordinating and conducting investigations, preparing reports on findings, assisting the legal
section in the review of cases, preparing FEC meeting agendas, and any other support
functions that were assigned.  The Fines Section was responsible for all functions relating to
the imposition of automatic fines, recording and maintaining files, validating payments, and
preparing default final orders.  

Unfortunately, the FEC would experience frequent staff turnover, a problem that until
recently, had plagued the FEC in years past.  According to the Executive Director for the
FEC, it takes approximately one to two years to train an attorney for election law work, and a
minimum of two years training an investigator.   With the exception of three key people who31

remained with the FEC throughout most of the 1990's, any significant staff longevity was
virtually nonexistent.

Complaint Process

Although the creation of the FEC was a step in establishing an enforcement arm for election
law violations, the reality in the earlier years of its existence was one of screening
transgressions for the Attorney General and state attorneys.  It would be many years before
the FEC would begin to be an effective enforcement authority.  The complaint process
established in 1973 went virtually unchanged until 1997.  From 1973 to 1977, authority to
investigate an alleged violation could only be initiated  after a sworn complaint was filed with
the Division, or the Division initiated an investigation on its own.  Upon a complaint being
filed with the Division, or upon the Division launching an investigation, the Division would
report its findings to the FEC for a determination of probable cause.  Determination of
probable cause was the only function with respect to enforcement that was vested with the
FEC.  Actual prosecution of a case was conducted by either the Attorney General or the
appropriate state attorney.

In conjunction with the increased responsibilities accorded the FEC in 1977, a more
organized process was instituted to handle complaints and investigations.  Upon receiving a
complaint, the case was assigned to the Division attorney and a letter of receipt transmitted to
the complainant.  The Division’s attorney was responsible for verifying whether a violation
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of Chapter 106, Florida Statutes, had been alleged.  If the complaint was proper, it was
assigned to an investigator for fact gathering.  The investigator was responsible for ensuring
the accuracy of the complainant’s allegations, collecting all necessary evidence and, upon
consultation with the Division attorney and satisfaction that the file was complete, preparing
a final investigative report.  The file and report was then forwarded to the FEC for
disposition.  The Division’s responsibility with respect to the case ended.  The attorney
assigned to the FEC was responsible for reviewing the report for completeness.  If further
investigation was warranted, an investigator was assigned by the Division.  Upon
completeness of the file, the FEC’s counsel presented the case to the FEC.  The FEC then
determined whether to hear the case.  If the FEC did not hear the case, it was considered a
closed matter with no violation found and the case made public.  If the FEC decided to hear
the case, it was scheduled for a future meeting and the respondent was so notified.  A case
was considered confidential up until final disposition.  

Budget

In 1977, the FEC was given authority to impose civil penalties for election law violations. 
However, these dollars flowed directly into the state’s General Revenue Fund and did not
directly  revert to either the Division or the FEC for financial support.  Penalties assessed in
1978 amounted to $8,700, but dropped almost threefold in 1980 to $2,300.  By comparison,
the Division spent $7,500 on travel, per diem, and investigative related expenses in 1976, and
approximately $4,000 in 1977.  

By 1984, the Division began receiving a level appropriation of $11,000, although they
requested $15,000 to maintain previous levels of service.  Two years later, automatic fines
were instituted for the late filing of campaign treasurer’s reports by candidates and
committees.   Monies collected from these fines were deposited into the general revenue32

fund for the jurisdiction to which the committee or candidate reported.  These jurisdictions
included state, county, and municipal governments.  Fines collected for the eighteen-month
period from commencement of automatic fines to the end of the 1987 fiscal year amounted to
$306,435.

In 1989, the Legislature created two trust funds for election purposes:  (1) the Election
Commission Trust Fund (ECTF), which was funded by an election assessment of 1 percent
added to a candidate’s qualifying fee; and (2) the Election Campaign Financing Trust Fund
(ECFTF), to be used for public financing of certain campaigns.  Revenues from fines levied
for the late filing of campaign treasurer reports that were previously deposited into the state’s
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General Revenue Fund were transferred to the ECFTF.   33

In 1990, the Division received both staff and fiscal relief when nine new positions were
approved and $324,146 was appropriated by the Legislature for FEC related functions.  Five
years later, the Division was employing eleven full-time employees to perform functions
required of the FEC.  However, the lack of separate accounting procedures for Division and
FEC related budget categories makes a fiscal evaluation over the life of the FEC unfeasible.

Caseload

In the 26 years since its creation, Chapter 106, Florida Statutes, has been amended
considerably not only in the form of increased requirements related to campaign financing,
but also with respect to responsibilities assigned to the Division and the FEC. 
Accompanying this escalation in jurisdictional responsibility was a corresponding increase in
cases for which the Division and the FEC were responsible for handling.  

The discussion outlined below attempts to highlight some of the affects that the consistent
increase in caseload has had on the FEC.  It is important to note however, that during the
compilation and review of the data contained in this report, staff discovered some
discrepancies in the data provided by the sources cited.  Staff has concluded that the
inconsistencies are caused primarily by staff turnover and inconsistent methods used to
compile FEC data since its creation.   Irrespective of these variances, staff made every34

attempt to assimilate information independently; utilizing data obtained from the Division’s
Annual Reports, the FEC, and previous institutional reviews of the FEC. Where significant
inconsistencies exist, staff defers to those records kept by the FEC. 

The 1970's

Between 1973 and 1977, the FEC reviewed approximately 40 cases per year, for a total of
161 cases.  Of these, 62 were referred to the appropriate state attorney’s office and the
remainder disposed of by either a finding of no probable cause, that no violation occurred or
simply directed to another jurisdiction.  Of the cases referred to state attorneys, no violations
were found in 31 cases, 8 cases went to grand jury, criminal charges were filed in 4 cases, a
criminal injunction was obtained in 1 case, and 1 case resulted in a criminal conviction.   By35

1978, the Legislature had given the FEC the authority to levy civil fines of $1,000 per count
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for violations, but had also instituted a “willful” standard for Code violations.  As previously
discussed, this standard made conviction more difficult.  Twenty nine cases were received by
the FEC in 1978 and were disposed of in 6 meetings.  The FEC found probable cause in 10 of
the cases, no probable cause in 16, and 3 cases were referred to the appropriate state
attorney.   36

The 1980's

By the 1980's, the FEC began to experience a significant increase in their caseload. Between
1980 and 1985 inclusive, caseloads almost doubled to an average of 71 cases per year, as
compared to an average of 40 cases per year during the 1970's.  In 1980, the FEC met 8
times and found violations in 19 cases, no violations in 47 cases, and technical violations in 3
cases.37

From 1983 to 1985, the FEC held 6 meetings per year and considered 214 cases, or
approximately 72 cases per year.  Violations were found in 65 of the cases, with a total of
$30,745 in civil fines levied.  Collection of fines proved challenging however, as $8,794 went
uncollected.38

The implementation of an automatic fine structure for late-filed campaign treasurer reports in
1986 coincided with a 64 percent increase in the FEC’s caseload.  It should be noted that this
figure is exclusive of appeals of automatic fines that were filed which totaled another 420
cases in 1986 alone.  Although the level of cases remained constant during 1987 and 1988,
the initial surge of new cases in 1986, coupled with the appeals of automatic fines that were
filed, began to take its toll on the FEC’s overall caseload, with more cases left pending at
years end.   

Between 1986 and 1989, the FEC met on average 6 times per year and heard a total of
466 cases, or 116 cases per year.  Violations were found in 10 percent of the cases, 53
percent of the cases were closed either for lack of legal sufficiency or no violation being
found, and the remaining 37 percent of cases were held over to following years.  This data is
exclusive of automatic fine appeals which, due to incomplete figures, could not be calculated



0 20 40 60 80 100
120

140
160

180

1970's

1980's

1990's

Average Number of Yearly Complaints
by Decade

A Review of the Florida Elections Commission

Data derived from Division of Elections, Annual Reports for 1986, 1987, 1988, and 198939

and the Florida Elections Commission.  

Page 15

for this period.39

The 1990's

The 1990's saw a significant increase in complaints filed as compared to the two previous
decades. (see Chart 1)  Complaints filed in the 1990’s were twice that of the 1980's, and more
than three times that of the 1970's.  It is uncertain to what extent this occurrence is a result of
citizen involvement with respect to policing of election violations, or the increase of
jurisdictional responsibilities for the FEC.  In either case, it does indicate the trend of filed
complaints for the three decades covering the life of the FEC.   

Source: The Florida Elections Commission and Annual Reports, Division of Elections.
Chart 1.

During 1990, the FEC received 80 complaints and carried over 43 cases from the previous
year, for a total of 123 cases to be considered.  Sixty-one percent of these cases, or 111 cases,
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were left pending at the end of 1990.  Of the remaining cases, 50 were dismissed for either no
violation or no probable cause, 3 cases were referred to the appropriate state attorney, in 3
cases a willful violation was found, and hearings were pending at years end in 3 of the cases. 

The large influx of automatic fine cases that were appealed to the FEC during the latter part
of the 1980's compelled the Legislature to pass an amnesty provision in 1989 for first time
offenders.   This helped to reduce the number of automatic fine cases that were appealed to40

the FEC.  For example, only 99 automatic fine cases were appealed in 1990, significantly less
than the 466 automatic fine appeals that were filed in 1986.41

In 1991, 208 complaints were filed which represented a 106 percent increase from the
previous year.  In addition, 111 cases were carried forward from 1990.  With only 4 cases
found to be legally insufficient, the FEC had a total of 315 willful cases to consider in 1991. 
Probable cause was found in 21 of the cases, 22 were dismissed due to lack of probable
cause, 6 cases were referred to the appropriate state attorneys, actual violations were found in
2 cases, and over 250 cases were pending investigation.  Additionally, 169 automatic fine
appeals were closed during the year.  42

By 1992, the FEC had a substantial backlog of cases.  Although complaints filed for the year
fell 26 percent to 154 cases, the FEC had a backlog of 276 cases carried over from 1991.  Of
the 428 willful cases before the FEC in 1992, less than 25 percent were closed by years end. 
Probable cause was found in 20 cases, 60 cases were dismissed for no probable cause, 2 cases
were found to lack legal sufficiency, 11 cases were found to have no violation, violations
were found in 5 cases, and 1 case was referred to the appropriate state attorney.  Appeals of
automatic fines totaled 107, with all monies collected going to the ECFTF.43

One of the goals of the FEC in 1993, and one in which they found great success, was to
address their backlog of cases.  By 1993, the FEC had accumulated a backlog of 324 cases. 
An additional 143 cases were filed during the year, which brought the total caseload for 1993
to 467 cases. (see Table 1).



YEAR Pending from Complaints Total Complaints Complaints Total Cases Percent of Closed
Previous Year Filed Caseload Found Legally Found Legally Closed * Cases to Total Cases

Sufficient Insufficient

1999 163
1998 148 216 364 119 97 201 55%
1997 159 135 294 60 75 146 50%
1996 83 274 357 136 138 198 55%
1995 120 123 243 88 35 160 66%
1994 158 251 409 133 118 289 71%
1993 324 143 467 70 73 309 66%
1992 276 154 430 152 2 106 25%
1991 111 208 319 204 4 43 13%
1990 43 80 123 80 0 12 10%

Note:  *  "Total Cases Closed" include legally insufficient cases.

Source:  Florida Elections Commission.
Table 1.

Florida Elections Commission
Caseload Disposition
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To assist the FEC in this endeavor, an additional attorney was hired and dedicated to the case
overload.  Of the 143 complaints filed in 1993, about half (70 complaints) were found to be
legally sufficient, alleging a violation for which the FEC had jurisdiction. The FEC was able
to dispose of 236 cases during the year, translating into a 66 percent rate of case closure for
1993.  This was a substantial increase in case closure from previous years.  Additionally, the
FEC disposed of 226 automatic fine appeals.

During 1994, a total of 251 complaints were filed with the FEC.  Of these, 133 were opened
as willful cases, with an additional 158 cases carried forward from 1993.  For the year, the
FEC disposed of 171 willful cases.  Automatic fine appeals filed in 1994 totaled 140.  In
addition, the FEC sent out 270 enforcement letters, entered 21 default orders, and held 8
hearings.44

The number of complaints filed with the FEC in 1995 fell by approximately 50 percent,
which is not uncommon for an off-election year.  Complaints filed numbered 123, with 88
complaints found to be legally sufficient.  Cases carried over from 1994 numbered 120, for a
total of 208 willful cases pending before the FEC in 1995.  During the year, the FEC
completed 117 investigations, held 22 formal and informal hearings, and closed 125 willful
cases.  Open cases held over to 1996 totaled 83.  Automatic fine appeals totaled 59, with 158



Elections Commission Action
APPEAL CASES APPEAL CASES FINES UPHELD OR FINES FULLY

OPENED CLOSED PARTIALLY WAIVED WAIVED 

1998 240 154 102 80

1997 86 94 80 35

1996 119 55 76 33

1995 59 59 N.A. N.A. 

1994 140 140 N.A. N.A. 

1993 226 226 N.A. N.A. 

1992 107 107 N.A. N.A. 

1991 169 169 N.A. N.A. 

1990 99 99 N.A. N.A. 

AUTOMATIC FINE CASES

A Review of the Florida Elections Commission

Data provided by the Florida Elections Commission and a review of the Division of45

Elections, 1995 Annual Report.

Page 18

enforcement letters sent, 23 default orders were issued, and 3 hearings held.45

In keeping with election year trends, complaints filed during the 1996 election year were
high, numbering 274.  Although only half (136) of the complaints were found to be legally
sufficient, total caseload under the FEC’s review was again reaching very high levels, with
357 cases.  Automatic fine appeals totaled 119, with 162 enforcement letters sent, 30 default
orders issued, and 7 hearings held.  Up until this year, the FEC had kept pace with the
number of appeals opened, however, an exception to this trend was developing as appeal
cases for automatic fines held over from previous years totaled 64.  (see Table 2)

Source: Florida Elections Commission
Table 2.

During 1997, the FEC’s last year with the Division, 159 willful cases were carried over from
previous years and an additional 135 complaints were filed.  Less than half of the complaints
(60) were found to be legally sufficient, for a total of 219 working cases.  Of these, 27 cases
were found to have no probable cause, probable cause was found in 30 cases, violations were
found in 14 cases and 1 case was found to have no violation. Complaints closed for the year 
totaled 71.  As for automatic fine cases, the FEC slightly caught up from the previous year
with 8 more appeals closed than were opened: 86 filed appeals, 94 closed, 35 fines waived,
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and 80 fines upheld.  46

One of the major factors causing the backlog of cases was the overall low rate at which cases
were ultimately disposed of by the FEC, especially during the early 1990's.  In reviewing the
trends with respect to case closure, in both terms of actual number of cases closed per year
and the percentage of closed cases to total caseload under the FEC’s jurisdiction, one can
quickly see the inability of the FEC to keep pace. (see Table 1 and Chart 2)  More
specifically, the figures reveal that from 1990 through 1992 the average number of cases
closed to cases filed was 16 percent.  Meaning, of course, that 84 percent more cases were
being carried forward, on average, than were being disposed of during those years.  Chart 2
depicts the percentage of closed cases to total cases, including legally insufficient cases,
which the FEC has closed each year since 1990.  

Chart 2.

The problem was caused, in part, to the lack of legal staff available to handle the
investigations that were being conducted.  Recognizing this, the Division hired an attorney
whose sole function was to work on the backlog, which until 1996 was a very successful
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endeavor.  Case disposition rate for 1993 through 1995 was high, with rates of 66, 71, and 66
percent, respectively. (see Chart 2)  This is more clearly reflected in the “Pending from
Previous Year” column in Table 1, which shows the decrease in cases carried forward during
1994, 1995, and 1996.  In fact, this number, which was at its all time high of 324 in 1993, fell
almost fourfold to just 83 cases by 1996.

Though the FEC was effective in responding to the caseload backlog, this success was short-
lived, as the presidential elections of 1996 encumbered the FEC with the largest number of
complaints filed to date.  In 1996, 274 complaints were filed with the FEC which started
another era of case backlog.  The hiring of an additional attorney in 1993 had, at least, armed
the FEC with additional ammunition to combat the new influx.  This is reflected by the
higher rate of closed cases to total cases between 1996 and 1998, as compared to 1990, 1991
and 1992.  While not optimal, the figures do suggest that the FEC has been able to find some
efficiency in process and procedure as compared to earlier in the decade.

B. The Florida Elections Commission:   Post-1997

The FEC was granted autonomy in 1997.  Pursuant to Chapter 97-13, Laws of Florida, the
Legislature transferred the FEC from the Department of State to the Department of Legal
Affairs.  This transfer established the FEC as a separate budget entity and provided that it was
not to be subject to the control, supervision, or direction of the Department of Legal Affairs
or the Attorney General, according the FEC authority over all aspects of its duties including
personnel, purchasing, and budgetary matters.   47

In creating the new FEC it is important to note that all administrative matters with respect to
elections, such as filing of campaign treasurer reports, distribution of election forms and
publications, and providing advisory opinions, were kept within the jurisdiction of the
Division.  The FEC remains the central election law enforcement agency but now a separate
body from the Division.  FEC staff is no longer relegated to investigative and reporting duties
alone, as they are now responsible for performing all functions necessary of an independent
body, including but not limited to, administrative, computer maintenance, and other
necessary functions previously performed by the Division.  This apparent panacea however,
has brought forth new challenges. 
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Membership

Chapter 97-13, Laws of Florida, made changes to both member composition and manner of
appointment.  The composition of the FEC was increased from seven to nine members each
serving four-year staggered terms, but serving no more than two full terms.  Initial
appointments for the first eight members was made by the Governor from a list provided by
the President of the Senate, Speaker of the House of Representatives, and the Majority and
Minority leaders of each house.  The Governor directly appointed the ninth member who also
serves as Chair.  As vacancies occur, the new appointment is made from a list provided by
the ranking officer of the political party of the respective house originally making that
appointment.  All appointments continue to require Senate confirmation, but Cabinet
approval is no longer required.  No more than five members may be from one political
party.   Current composition of the FEC is as follows:48

    Susan MacManus, Chair
    2506 Collier Parkway
    Land-O-Lakes, Florida 34639
    Term Expires: January 4, 2002

Norman M. Ostrau David W. Dunbar
115 South Andrews Ave., Suite 423 Post Office Box 10
Fort Lauderdale, Florida 33301 Palm Harbor, Florida 34682
Term Expires: December 31, 2000 Term Expires: December 31, 2000 

Julie McClure, Vice Chair Anne Jolley Byrd
202 North 35 Street, West 168 Sugar Plum Drive
Bradenton, Florida 34205 Tallahassee, Florida  
Term Expires: December 31, 2000 Term Expires: December 31, 2000

Thomas B. Drage, Jr. Kenneth L. Epps
332 North Magnolia Avenue 4560 Bohemia Drive
Orlando, Florida 32801 Pensacola, Florida 32503
Term Expires: December 31, 1999 Term Expires: December 31, 1999

J. Courtney Cunningham Jimmy T. Patronis, Jr.
235 Catalonia Avenue 5551 North Lagoon Drive
Coral Gables, Florida 33134 Panama City, Florida 32408
Term Expires: December 31, 1999 Term Expires: December 31, 1999
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Chapter 97-13, Laws of Florida, transferred jurisdiction of Chapter 106 and 4949

s. 104.27, Florida Statutes, from the Division of Elections to the FEC.  The Legislature
added jurisdiction of all violations found in Chapter 104, Florida Statutes, to the FEC in
Chapter 98-129, Laws of Florida.  The various state attorneys handled previous violations
of Chapter 104, Florida Statutes. 
Corresponding Florida Administrative Code rules include 2B-1.0025, 2B-1.0027, 2B-5050

1.003, 2B-1.004, 2B-1.005, 2B-1.0052, 2B-1.0055, 2B-1.006, 2B-1.007, 
1S-2.020, and 1S-2.021. 
Nolo Contendere: Type of plea which may be entered ... by which the defendant does not51

admit or deny the charges, though a fine or sentence may be imposed pursuant to it. 
BLACK’S LAW DICTIONARY (Sixth Edition, 1990).

Page 22

Members of the FEC do not receive a salary, or other compensation, other than per diem and
travel expenses associated with official FEC business. 

Jurisdiction

Accompanying the organizational freedom granted the FEC in 1997 was a corresponding
expansion of jurisdictional responsibilities over violations of Chapters 104 and 106, Florida
Statutes.   There are approximately 60 and 100 violations of Chapters 104 and 106, Florida49

Statutes, respectively, for which the FEC now has responsibility for enforcing.  Violations of
Chapter 104, Florida Statutes, are commonly related to the administration of elections, while
violations of Chapter 106, Florida Statutes, are commonly related to campaign finance issues. 
Chapter 104 violations include, but are not limited to:  (1) the false swearing of oaths; (2)
neglect of an elections official in the performance of his or her duties; (3) vote buying; (4)
voting by a non-qualified elector; (5) signing a petition more than once; and (6) the making of
false statements against one candidate by another.  Violations of Chapter 106 include, but are
not limited to: (1) violation of limitations on contributions and expenditures to candidates
and committees; (2) improper disclaimers on campaign advertisements; (3) acceptance of
contributions from national, state, or county executive committees in excess of limitations;
and (4) various violations with respect to the reporting of contributions.

In addition to the above, the FEC has jurisdiction over appeals for automatic fines for late
filed campaign treasurer reports, appeals for dissolution or decertification of political
committees pursuant to sections 106.03(7) and 106.04(7), Florida Statutes, appeals of fines
on members of county canvassing boards pursuant to section 102.112, Florida Statutes, and
appeals of adverse decisions with respect to the distribution of public campaign financing
dollars in accordance with section 106.35(1), Florida Statutes.    50

The FEC was also given the latitude to offer pleas of nolo contendere and the payment of a
fine for offenses that are minor in nature.   These consent orders are offered to respondents51

in an effort to reduce the need to spend unnecessary man-hours investigating offenses the
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resolution of which could easily be disposed of through a more direct and expeditious
process.  Minor violations are designated by rule and include, but are not limited to:  (1) the
failure to designate a separate interest bearing account; (2) placing political ads in roadway
right-of-ways; and (3) failure of a non-incumbent to use the word “for” in a political
advertisement.  52

Additionally, the Legislature codified the standard for “willful violations” in section 106.37,
Florida Statutes.  This section reads:

Willful violations.--A person willfully violates a provision of this
chapter if the person commits an act while knowing that, or showing
reckless disregard for whether, the act is prohibited under this chapter,
or does not commit an act while knowing that, or showing reckless
disregard for whether, the act is required under this chapter. A person
knows that an act is prohibited or required if the person is aware of the
provision of this chapter which prohibits or requires the act, understands
the meaning of that provision, and performs the act that is prohibited or
fails to perform the act that is required. A person shows reckless
disregard for whether an act is prohibited or required under this chapter
if the person wholly disregards the law without making any reasonable
effort to determine whether the act would constitute a violation of this
chapter. (emphasis added)

By placing this standard in statute, the FEC was now able to focus on the legal requirements
necessary, in this case “reckless disregard,” to prove a violation.

From an organizational and administrative perspective, the FEC has been given complete
authority to perform all necessary investigations, subpoena witnesses, determine probable
cause, hear appeals, and dispose of any matters that come before them.  However, the
authority to provide advisory opinions pertaining to the Code was not transferred to the FEC
and remains under the jurisdiction of the Division. Accordingly, the FEC is required by
statute to adhere to the opinions issued by the Division in its deliberations and decisions. 
Nevertheless, in a recent complaint filed with the FEC and subsequently appealed to the First
District Court of Appeals, the FEC implies that they have authority to issue declaratory
statements consistent with Chapter 120, Florida Statutes.  Section 120.565, Florida Statutes,
provides that each agency shall provide for the prompt disposition of requests for declaratory
statements.  Should it be determined that the FEC is an 
“agency” for this purpose, the prohibition against the FEC issuing advisory opinions
pertaining to the Code is probably moot and could prove legally problematic with two
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separate agencies issuing opinions that may be inconsistent.  53

Staffing

Presently, the FEC employs a staff of 13: 

1 Executive Director
2 Senior Attorneys
1 Investigation Manager
6 Investigation Specialists
1 Business Manager
2 Administrative Assistants

The Executive Director works at the pleasure of the FEC and is responsible for supervising
and directing all functions of the FEC.  It is the responsibility of the Executive Director and
Investigation Manager to review all complaints for legal sufficiency prior to being assigned to
an investigator.  Investigation Specialists perform all investigations that have been accepted
for review by the FEC.  Once an investigation is complete, it is compiled in report form and
submitted to the Investigation Manager, who reviews the report for accuracy and
completeness.  A Report of Investigation is then forwarded to an attorney, who then
composes a Statement of Findings setting out the alleged violations based on the
investigation and the Code with recommendations to the FEC.  The Executive Director also
performs this function.  The administrative assistants perform all of the clerking functions for
the FEC and staff.  The Business Manager acts as the office manager and is responsible for
all administrative tasks assigned by the Executive Director.  (see Appendix B for
organizational chart and selected resumes)  

Complaint Process

There are two primary case types handled by the FEC:  (1) willful violations of the Code; and
(2) automatic fine appeals.  Willful cases include all violations of Chapters 104 and 106,
Florida Statutes, under the FEC’s jurisdiction (e.g., exceeding contribution limits, or failing
to supply required disclaimers on campaign signs, etc.), as well as “failure to file” cases
(campaign treasurer reports not filed in accordance with Chapter 106, Florida Statutes).  It is
important to distinguish between a “failure to file” case and a “late-filed report” case, as the



A Review of the Florida Elections Commission

Rule 2B-1.003, Florida Administrative Code.5454

Page 25

former is a “willful violation” case for which a civil penalty can be assessed and the latter is a
case in which an automatic administrative fine is imposed.  (see Appendix C for complaint
process flow charts) 

(1) Willful Case

To initiate an investigation, the FEC must either:  (1) receive a sworn complaint alleging a
violation of Chapters 104 or 106, Florida Statutes; or (2) receive information from the
Division which would warrant an investigation.  Any complaint received is date stamped for
recording purposes and submitted to the Executive Director to determine legal sufficiency
(i.e., does in fact allege a violation of Chapters 104 or 106, Florida Statutes).  This process
takes approximately five days to complete.  If a complaint is found legally insufficient it is
returned to the complainant to amend and resubmit.  Cases found to be legally sufficient are
opened for investigation and assigned to an investigator.  Both the complainant and the
respondent are notified when an investigation has commenced.  

Next, the investigator begins the fact gathering process.  This is performed almost exclusively
by telephone and mail correspondence.  This portion of the process is the most variable with
respect to the amount of time necessary to complete.  Moreover, many instances arise in
which further violations are found while investigating the original complaint, which can
extend the completion time.  Once the investigation is complete, a Report of Investigation is
drafted and submitted to the Investigation Manager for review.

Following completion of an investigation and subsequent report, the case is forwarded to a
staff attorney, who compiles a Statement of Findings which must be reviewed by the
Executive Director prior to being scheduled for review before the FEC for determination of
probable cause.  If the FEC finds no probable cause, a final order is drafted and the case is
dismissed.  Complainants have the right to appeal a finding of no probable cause or legal
insufficiency with the FEC.

Should the FEC find probable cause, an Order of Probable Cause is drafted formally charging
the respondent with a violation of the Code.  If the violations are minor, the respondent may
enter into a consent order whereby he or she pays the assessed fine(s), but neither admits nor
denies the allegations set forth.   A respondent also has the right to request an informal54

hearing before the FEC to argue his or her case.  The respondent may present any testimony
or evidence he or she believes may mitigate the penalty or argue against the validity of the
charges against them however, this option is only available after probable cause has been
determined.  
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On the other hand, should a respondent dispute an issue of material fact upon which the
determination of probable cause is based, he or she may request a formal hearing before the
FEC or an Administrative Law Judge assigned by the Division of Administrative Hearing
(DOAH).  This provision was enacted in 1997 to give respondents an avenue for addressing
the material facts upon which a finding of probable cause would be based, should a dispute
between the respondent and the FEC exist.   The FEC cannot modify findings of facts55

determined by an Administrative Law Judge unless the agency proves that either the findings
were not based upon competent substantial evidence, or they did not comply with essential
requirements of law.   Once material facts are determined, the case is reviewed before the56

FEC and a determination is made. 

Final determination with respect to violations and penalties rests with the FEC.  All Final
Orders of the FEC may be appealed to the District Court of Appeals.  If a respondent does not
request a hearing, the FEC will enter a Final Order disposing of the case.  With few
exceptions, all proceedings are confidential until the question of probable cause has been
determined.

With respect to time frames, staff processes a filed complaint, determines legal sufficiency,
and sends notifications to the complainant and respondent within 7 days of receipt of the
complaint.  Investigations take approximately 4 to 6 months to complete, with the Statement
of Findings completed within 4 weeks.  Actual time-frames are contingent upon complexity
of the case.

In a review of 18 random cases filed with the FEC between 1996 and 1998, the average time-
frame for an investigation was slightly more than 6 months (6.67), and the average time
between the completion of a Statement of Findings and final disposition was slightly less
than 3 months (2.67).  When compensating for the average time-lapse between the
completion of a Statement of Findings and the next scheduled meeting of the FEC, the actual
time-frame until final disposition would be less.  The FEC meets on average once every 2 to
3 months.

(2) Automatic Fine Appeals

Florida Statutes provide that candidates, committees, and political party executive
committees file campaign treasurer reports identifying contribution and expenditure activities
during predetermined time periods.   The respective filing officer will automatically fine57

those treasurers who fail to timely file a report.  Fines accrue daily until receipt of the report. 
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In cases where circumstances existed which prevented the timely filing of a report, appeals
may be taken before the FEC.  Unusual circumstances, which may have contributed to the
failure to timely file, are set out in the Florida Administrative Code.    58

Budget

Recognizing the need to provide adequate funding in light of the changes effectuated by
Chapter 97-13, Laws of Florida, the Legislature appropriated an additional $271,413, which
translated into a 45 percent increase in funds from fiscal year 97-98 to fiscal year 98-99.  The
FEC also received one additional staff person.  For fiscal year 98-99 to fiscal year 99-00, the
FEC’s budget increased 1.23 percent, slightly less than the consumer price index (CPI) for
the same time period, which stood at approximately 1.5 percent.59

As previously discussed, funding for the FEC is primarily derived from dollars deposited into
the ECTF.  The ECTF is currently funded by the following elements:

� Election assessment of 1 percent of the annual salary of the office sought for candidates
qualifying for non-judicial elective office;

� Filing fee of 3 percent and elections assessment of 1 percent from candidates qualifying
for judicial or school board office;

� Fines for failure-to-file or late filed reports by candidates, committees, and political
parties;

� Disposition of surplus campaign funds by candidates.

However, these revenues do not appear to adequately fund continued operations of the
Commission in upcoming years.  This is more apparent now than in past years since previous
revenue shortfalls were borne by the Department of State prior to 1997. However, now that
the FEC is an independent agency, there exists no safety net for future revenue deficits.  With
the lions share of revenues occurring in cycles, it is projected that the FEC will experience its
first revenue shortfall in fiscal year 99/00 (please refer to Appendix D which displays
projected revenues and shortfalls to the Elections Commission Trust Fund for fiscal years
97/98 through 04/05):   As Appendix D indicates, the FEC will experience revenue shortfall60

in fiscal years 99/00, 01/02, and 03/04.  This is predicated however, on the budgets presented
by the FEC.  



Closed to Filed Cases

YEAR Complaints Complaints Complaints Total Cases Percent of Closed Cases
Filed Found Legally Found Legally Closed * to Cases Filed

Sufficient Insufficient

1999 163
1998 216 119 97 201 93%
1997 135 60 75 146 108%
1996 274 136 138 198 72%
1995 123 88 35 160 130%
1994 251 133 118 289 115%
1993 143 70 73 309 216%
1992 154 152 2 106 69%
1991 208 204 4 43 21%
1990 80 80 0 12 15%

Note:  *  "Total Cases Closed" is the sum of legally insufficient cases and cases closed in a given year.

Florida Elections Commission Comparison of 
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The over 100 percent rates of 1993 to 1995 as previously discussed was the result of the6161

hiring of an additional attorney to focus on pending case backlog.
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It is possible to mitigate the revenue shortfalls by either decreasing the annual percentage
increase of the FEC budgets or simply by maintaining the FEC budget at FY 99/00 levels. 
This should postpone the shortfall for a few more fiscal years.  (Appendix D).  Since agencies
are prohibited from deficit spending, the only option available to the FEC would be to cut
operations in order to fall within appropriated funding levels.

Caseload

In the short-term, the FEC has had some success in case closures.  While the percent of case
closures to total cases fell 5 percent in 1997 to 50 percent, the number of cases closed in 1998
increased. (see Table 1)  Pending cases carried forward to 1997 increased as a result of the
274 complaints filed in 1996 - as is customary during election years.  This trend held true for
the 1998 election year as the FEC received 216 filed complaints.  In fact, the historical
difference between filed complaints during election years and those filed in off-year elections
has been two to one.  

If one compares only closed cases to those cases filed per year (excluding cases carried
forward from previous years) for the latter 1990's, the data suggests that the FEC has been
relatively successful in keeping pace since 1996 (see Table 3).   61

Source: The Florida Elections Commission. 
Table 3.
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This rate has been 91 percent on average from 1996 through 1998, suggesting that the FEC
has been just shy of being 100 percent effective in closing as many cases as are filed on an
annual basis.

Unfortunately, cases from previous years and automatic fine appeals, which have begun to
accumulate slightly, continue to place the FEC in the precarious position of reverting to the
case backlogs of the early 1990's.  

IV. COMPARISON OF THE FLORIDA ETHICS

COMMISSION AND THE FLORIDA ELECTIONS

COMMISSION 

Another tool available in evaluating the FEC is to compare similar procedures,
responsibilities and structure of the Ethics Commission.  Although they oversee different
areas of law, both commissions follow many of the same processes in determining if a
violation with respect to public office or election law has occurred.  With few exceptions,
both bodies have similar staff functions, receive complaints from the public, conduct
investigations, determine probable cause, and adjudicate or recommend penalties.  While the
two commissions were created within a year of one another, one body has historically
benefited from reliable and adequate resources and consistencies in organizational structure
and staffing, while the other has been systematically plagued by these two critical elements.  

Background 

The Ethics Commission was statutorily created in 1974, “to serve as guardian of the
standards of conduct.”  Two years later, the “Sunshine Amendment” was adopted to Florida’s
Constitution.  This citizen’s initiative provided more stringent requirements of office holders
and required an independent commission to conduct investigations and report findings
concerning the breach of public trust associated with public office.  The Ethics Commission
became that “independent” body.62

Complaint Process 

Under current law, the Ethics Commission may only initiate an investigation upon the receipt
of a sworn complaint by a citizen.  Once received, the Executive Director has authority to
make a determination of legal sufficiency and if found, order an investigation.  If the case is
found to be legally insufficient, it must reviewed by the Commission prior to final
determination.  Complaints, all proceedings, and records are exempt from public records laws
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until probable cause has been found, or the respondent (the alleged violator) waives his or her
rights to confidentiality.  If a case is found to be legally sufficient an investigator is assigned
and an investigation is conducted.

Investigations

The Executive Director assigns the case to an investigator, who gathers facts and reports the
findings in an Investigative Report.  Thus far, this process virtually mirrors that of the FEC. 
However, an important distinction exists between the two bodies with respect to the
investigative stage.  Investigators for the Ethics Commission are required to adhere to the
material facts related in the complaint.  Should an investigation reveal possible violations not
identified in the initial complaint, the investigator is prohibited from investigating these
ancillary issues.  Such discoveries must be reported to the Ethics Commission in a separate
report and forwarded to the appropriate legal authority.  In contrast, the FEC imposes no
restrictions with respect to how far ancillary issues not materially related to the initial
complaint may be investigated.  Yet, unlike the Ethics Commission, the FEC is the authority
that adjudicates complaints and issues administrative penalties whereas, the Ethics
Commission is limited to making penalty recommendations to the official having authority
over the particular officer or employee.  

Another important distinction is that the Ethics Commission has the resources to perform site
visits with respect to investigations.  As this study previously outlined, the FEC performs its
investigations via telephone interviews and mail.  The Ethics Commission is able to make
site visits at an approximate annualized cost of $22,000. This distinction is notable in that the
ability to make site visits arguably quickens the time frame needed to bring an investigation
to a close.

Probable Cause Determination

Another important distinction between the two bodies is the manner in which probable cause
is determined.  But before this can be discussed, one must first understand how each body
utilizes its legal staff.  The legal staff of the Ethics Commission, among other responsibilities,
is charged with advising the Ethics Commission on legal matters, but does not actually
litigate cases before the Ethics Commission.  This function is performed by an Assistant
Attorney General, referred to as the “Commission Advocate.”   One advantage of this system63

is that there exists a clear division between those responsible for prosecuting a case, and
those responsible for investigating (staff) and passing judgment (Commissioners), thereby
removing any real or perceived conflict between the two.  Additionally, this model removes
any confusion between staff and Commissioners when staff must take a contrary position.

Probable cause, under the Ethics Commission’s model, provides that once an investigation is
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Administrative Code; and section 120.569, Florida Statutes.
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Senate President or Speaker of the House of Representatives if a legislator or employee of
the legislature; Attorney General if complaint against the Governor; and the Supreme
Court if against a judicial officer or employee.  All others are referred to the Governor. 
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completed, the Investigative Report and complaint are forwarded to the Commission
Advocate.  The Advocate reviews the documents, prepares recommendations, and forwards
these to the Ethics Commission.  During a closed session, the Ethics Commission makes a
determination of probable cause or no probable cause.  The respondent, complainant, and
their respective attorneys may attend this closed session and the respondent is given the
opportunity to address the Ethics Commission prior to a vote on probable cause.  

By contrast, while the FEC follows roughly the same process the respondent does not have
the opportunity to be heard prior to a determination of probable cause.  For purposes of
review, under the FEC model upon conclusion of an investigation a report is prepared and
forwarded to a staff attorney, whose responsibility it is to review and prepare the findings of
law.  This report pairs the evidence with the law for determination of probable cause.  Once
approved by the Executive Director, the case is scheduled for the next FEC meeting.  The
staff attorney makes recommendations to the FEC, who in turn finds or rejects probable
cause.  It is only during the post-probable cause stage that the respondent may challenge the
FEC’s findings, which may be before the FEC or an Administrative Law Judge.

These two models are matter of choice, and both are allowable under current statutory
schemes.  Rules governing the Administrative Procedures Act (APA) provide that
administrative determinations, which affect the substantial interest of a party, must provide a
course of due process where issues of material fact and/or agency actions are challenged.  The
APA also provides exceptions to hearings governed by the APA if the agency investigation or
determination of probable cause occurs prior to agency action.   In either case, both the64

Ethics Commission and FEC provide hearings before each respective Commission and
DOAH.

Should the Ethics Commission find probable cause, it must next decide whether the law was,
in fact, violated.  If so, the Ethics Commission decides if a penalty should be recommended.
At this stage an evidentiary hearing (trial) before a DOAH administrative law judge can be
requested by the respondent or the Ethics Commission.  The respondent may, in lieu of a
hearing, resolve the complaint through a stipulated settlement or consent order (this also
holds true for the FEC).  Upon conclusion of a hearing, the DOAH administrative law judge
will forward a recommended order to the Ethics Commission for final agency action.  The
Ethics Commission’s final action is only a recommendation to the appropriate body, as the
Ethics Commission has no authority to impose administrative or other penalties.   65



1998 Staff, Budget, and Case Comparison

Ethics Elections
Commission Commission

Budget $1,553,221 $774,927
FTE's 19.5 13
Cases Filed 210 216
Cases Closed 200 201
% of Cases
   Closed 95 93

Source:  The Florida Elections Commission and Florida

              Ethics Commission 1998 Annual Report.

Table 4
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Two points should be noted:  1) The Ethics Commission has some responsibilities over6666
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Staffing

Personnel for the Ethics Commission (with corresponding number of staff in parenthesis)
include:

� Executive Director oversees daily operations of staff (1).
� Deputy Executive Director also acts as General Counsel (1).
� Staff attorneys who draft legal opinions, orders, rules, and proposed legislation for

consideration by the Ethics Commission.  Responds to inquiries about the ethics laws and
represents the Ethics Commission in litigation (3 attorneys and 1 secretary).

� A Public Information and Education who provides information regarding Ethics
Commission practices and procedures to other states, the press, and the public. Responds
to inquiries about the Ethics Commission and ethics laws (1).

� Investigators who are responsible for investigating filed complaints of violations of the
ethics laws and writing narrative investigative reports. (6 investigators and 1 coordinator).

� Financial Disclosure Coordinator who compiles a list of persons statewide who are
required to file financial disclosure.  Provides lists of such persons and mailing labels to
elections' officials for notification purposes. (1).

� Staff Assistants/Office Manager: Provides administrative and clerical support to Ethics
Commissioners and staff. (3 full-time and 3 part-time positions).

Appendix E contains a list of staff salaries for  both the Ethics and Elections Commissions. 

Personnel, Budget, and Caseload
Comparison

With respect to budget, personnel, and
caseload, the Ethics Commission had a
fiscal year 97-98 budget of $1.5 million,
staff equaling 19.5 full time equivalents
(FTE’s), and 210 filed complaints.  By
comparison, the FEC’s budget was 52
percent of the Ethics Commission’s
budget at $774,927; staff was 67
percent that of the Ethics Commission
at 13 FTE’s; and complaints filed
during 1998 was 106 percent of the
Ethics Commission at 216 (see Table
4).    66
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and above that of the FEC, however this accounts for only two to three FTE’s; and 2) The
Ethics Commission resolved six more cases in 1998 than it accepted. 
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This comparison shows the FEC is as effective as the Ethics Commission in terms of the
percentage of cases closed to cases filed during fiscal year 97-98.  If we exclude the FEC’s
case backlog, the data established in Tables 3 and 4 suggests the FEC is finding efficiencies
with respect to disposition of cases filed per year. 

Source: The Florida Elections Commission and Annual Reports of the Florida Ethics Commission.
Chart 3.

The number of cases filed per year with each commission between 1980 and 1998 has been
slightly higher on average for the Ethics Commission than the FEC (see Chart 3).   The
Ethics Commission has had an average of 166 complaints filed per year to the 124 complaints
filed per year with the FEC since 1980 - a 42 case disparity.  This tightened to just a 32 case
disparity during the 1990's but still in the Ethics Commission’s favor.  
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This is based on an 8.3 percent charge by the Attorney General’s office on the6868

Commission’s Salary and Benefits budget category and the contracted recurrent computer
support of $34,000. 
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Time frames with respect to case processing are comparable.  The Ethics Commission takes
approximately 5.37 months from receipt of a complaint to issuance an investigation report
known as a Report of Investigations.  The FEC takes slightly more time with 6.67 months to
accomplish the same task.  With respect to staff, the Ethics Commission has a few more
responsibilities that the FEC does not, however this accounts for approximately two to three
FTE’s.  When making the above comparison, the percent of FEC staff (13) to that of the
Ethics Commission (16.5) for comparable duties, equals 78 percent.  In other words, for the
same or similar functions and responsibilities, the Ethics Commission has 22 percent more
employees than does the FEC.  This further reflects the success the Ethics Commission has
had with respect to efficiency and workload management.  For 1998, the Ethics Commission
disposed of six more cases than complaints filed.

Finally, the Ethics Commission in a 1986 Supreme Court case was determined to be an
agency of the legislative branch and as such is afforded the necessary accouterments needed
to operate.  These include such services as personnel, administrative, and computer
equipment support.  The value of these costs is not a component of the Ethics Commission
budget.   By comparison, the cost to the FEC for these services equals approximately67

$88,000 annually.  Additionally, the FEC has incurred a $65,000 charge to purchase68

equipment over the preceding two years.

V. OTHER STATES

Administration and enforcement of state election laws by state governments take on various
forms throughout the United States.  Many states perform both functions within the
traditional setting of their respective Secretary of State’s office.  Several states, however,
have modified this model by separating enforcement and administration between two
governing bodies - usually some form of an elections division and elections commission.  

The following states have been identified as having the aforementioned two agency model
with a common obligation to enforce their campaign finance or election laws. Duties vary
among these commissions however, with some choosing to enforce all of their respective
state election laws to enforcing just that portion dealing with campaign finance, to the issuing
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of advisory opinions for their particular areas of jurisdiction.  The state commissions
discussed below are all statutorily created and pay commission related expenses on behalf of
their members.  One state pays its commission members an annual salary.  

ALASKA

The State of Alaska has assigned responsibility for administering and enforcing campaign
finance, financial disclosure, and lobbying laws to the Alaska Public Offices Commission
(APOC).  Conversely, responsibility for election law administration with respect to voting
and registration is entrusted to the Division of Elections which is a part of the Lieutenant
Governors Office.  The APOC is composed of 5 nonpartisan members, appointed by the
Governor with the concurrence of the Legislature. 

Alaska’s complaint process may be initiated either by staff (informal complaint), or through a
sworn complaint filed by the public (formal complaint).  When a formal complaint is
initiated, it is verified for technical sufficiency before being acted upon by staff.  Both the
respondent and complainant are notified when a complaint is accepted and forwarded to the
APOC for investigation.  Upon conclusion of the investigation, a recommended order is
drafted and forwarded to the APOC.  The APOC may accept, reject, or amend staff’s
recommendation.  Hearings are held and the APOC considers the case along with
presentations and testimony prior to making a decision.  An informal complaint follows a
similar process as a formal complaint; however, many of these cases are disposed of through
admonishment letters.  Most informal complaints are minor in nature.  Civil penalties may be
assessed for any violations found and for late filed campaign finance reports.  Alaska’s
statute of limitations is twice that of Florida’s, in that a complaint may not be filed after 4
years from the date of the alleged violation.

Additionally, the APOC is authorized to issue advisory opinions with respect to the state’s
campaign finance laws for which it has jurisdiction.  On average, the APOC issues
approximately 15 opinions per year.  The APOC receives approximately 10 formal
complaints and 50 informal complaints per year.  The APOC employs a full-time staff of 12
and has an annual budget of $783,000.  

CALIFORNIA

Through a constitutional amendment in 1974, California voters created the Fair Political
Practices Commission (FPPC) whose primary function is to administer, implement, and
enforce the campaign finance objectives of California’s Political Reform Act (the Act).  The
Act requires campaign finance disclosure and dissemination, regulation of lobbying activities,
financial disclosure for public officers, public information on candidates and state measures,
and enforcement measures.
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The FPPC has authority to investigate possible violations, conduct hearings and apply
sanctions.  Additionally, the FPPC provides advisory opinions and letters in the area of
campaign finance of which 65 were issued in 1998.  Elections administration functions are
the responsibility of the Secretary of State. 

Composition of the FPPC consist of five appointed commissioners.  The Chair and one other
member is appointed by the Governor with the remaining commissioners appointed by the
Attorney General, Secretary of State, and State Comptroller.

Staff consists of 70 employees with an annual budget of approximately $2.16 million dollars. 
The FPPC receives and disposes of roughly 600 to 700 enforcement complaints per year. 

CONNECTICUT

Connecticut’s enforcement and administration functions are divided between the Connecticut
Elections Enforcement Commission (CEEC) and the Secretary of State’s office, respectively. 
The CEEC is composed of 5 appointed members, who may not be affiliated with any political
party.  Appointment to the CEEC is divided between the Governor and the 4 highest-ranking
members of the House and Senate. 

Each agency has authority to issue advisory opinions over its particular area of expertise.  For
example, inquiries involving enforcement of campaign finance laws falls under the
jurisdiction of the CEEC.  Whereas, the Secretary of States office issues opinions with
respect to election law administration.  In 1998, 150 opinions were issued by the CEEC.  

Like Florida, investigations are not initiated until a sworn complaint is filed alleging a
violation of the state’s election laws.  Upon completion of an investigation and disposition,
the CEEC has authority to impose civil penalties for any violations found.  Unlike Florida,
the CEEC is the agency responsible for auditing campaign finance reports filed with the
Secretary of States office. 

The CEEC is staffed by 11 full time employees with a budget of $741,664. Approximately
215 complaints are filed and disposed of per year.

KANSAS

Like Connecticut, Kansas divides the responsibility of election law administration and
enforcement between the Secretary of State and the Kansas Commission on Governmental
Standards and Conduct (KCGSC).  The KCGSC is responsible for administering and
enforcing the campaign finance laws, lobbying and ethics laws for the state of Kansas. 
Campaign finance reports are also filed with the KCGSC.  Election law administration is the
responsibility of the Secretary of States office.  The KCGSC has 9 members appointed by the 
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Governor (2), Secretary of State (1), Attorney General (1), Chief Justice of the Supreme
Court (1), Majority and Minority leaders (1 each) of the House and Senate.  Not more than 5
members may be from the same political party.  Members receive $35 per meeting plus travel
expenses.  

The complaint process begins with a complaint either filed by the public or the KCGSC staff. 
All complaints are confidential until probable cause is found, at which time it becomes public
record.  Once the complaint is investigated and probable cause determined, a findings of fact
is issued by the KCGSC.  Civil penalties can be imposed by the KCGSC.  Criminal
prosecution cases are forwarded to the Attorney General, District Attorney or County
Attorney. 

The KCGSC is staffed by 9 full-time employees and 3 part-time employees, with a budget of
$537,000.  The average number of complaints filed and disposed of per year is between 15
and 20.

NEW JERSEY

The New Jersey Election Law Enforcement Commission (NJELEC) both administers and
enforces the campaign finance laws of the state.  This differs from Florida’s system in that
New Jersey has combined the administration and enforcement functions over specified areas
of election law between the NJELEC, whose area of responsibility includes campaign
finance, and the Division of Elections within the Department of Law & Public Safety, which
is responsible for voting administration laws.   

The NJELEC consists of 4 members who are appointed by the Governor and confirmed by
the Senate, and a 40 member staff.  Members of the NJELEC receive per diem and travel
expenses.  The NJELEC’s budget is $2.5 million. 

A complaint must be filed in order for an inquiry to be initiated.  A preliminary inquiry is
conducted, followed by the staff’s recommendation to the NJELEC.  The NJELEC then
determines if a complaint should be issued.  If so, the respondent is charged and may request
a hearing.  Should a violation be found, the NJELEC may impose civil penalties.  The
NJELEC meets once a month.  

The NJELEC is also charged with issuing advisory opinions over campaign finance issues
and acting as the repository for campaign finance reports.  The NJELEC issued 7 opinions in
1998.  Approximately 104 complaints are received per year, and 81 actually presented to the
NJELEC.
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OHIO

The Ohio Election Commission (OEC) oversees political party spending, campaign finance,
and corporate political contributions.  It is also responsible for investigating cases of unlawful
campaign practices.  The OEC is comprised of 7 members appointed by the Governor upon
the recommendation of the Democratic and Republican caucuses of the Ohio Legislature. 
Each member is paid $25,000 a year and is reimbursed for travel expenses.  OEC acts on
campaign finance-related complaints filed by individuals, local boards of election, or the
Secretary of State, and holds regular meetings to decide whether a violation has occurred. 
The OEC may impose fines or refer the complaint to authorities for prosecution.  Staff is
composed of 3 people with an annual budget of $570,000. 

Administration of election laws is the responsibility of the Secretary of State.  Campaign
finance reports are filed with the Secretary of States office. 

The OEC is authorized to issue advisory opinions on subjects under its jurisdiction. Opinions
are issued on average at a rate of 8 per year.  

OEC’s complaint process takes several paths.  An individual may file a complaint via an
affidavit or, the Secretary of State or a county board of elections may file a complaint. 
Complaints filed by the Secretary of State or a county election board are usually over late
filed reports or other campaign finance reporting issues.  Due to the minor nature of these
violations, a preliminary hearing is held to determine if a violation has in fact occurred; if
cause is found, a fine is imposed.  Should the violation be egregious, the OEC can decide that
a full hearing is necessary.  The OEC estimates that 99 percent of all cases are filed in this
manner.

When individuals file complaints, they may take two tracks.  Should the allegations require
expedited review, a probable cause panel made up of 3 to 4 members of the 7-member
commission will hear the case.  This panel can meet as little as 3 days after the complaint is
filed.  Should probable cause be found the case would be heard by the entire OEC in a full
hearing.   By statute, this hearing must be held within 10 days of the probable cause panel’s
meeting, but can be delayed if good cause is shown.   

The OEC receives 900 to 1000 complaints of all types per year.  Between 800 to 900 are
minor filing complaints received from the Secretary of State or county election boards for late
filed reports or failure to file a report.  Individuals file approximately 100 complaints per
year.  Roughly 70 allege false statements in campaign materials, about 20 allege improper or
no disclaimers on campaign materials, and about 10 involve campaign finance violations.
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VI. CONCLUSIONS

In many respects, Florida has an election commission that is of model form when compared
to the design fashioned by the Council on Governmental Ethics Laws (COGEL) in a three-
year study published in 1991.   (See Appendix F for COGEL Model)   The COGEL model69

calls for an independent agency with an executive director who works at the pleasure of the
commission members and is responsible for all aspects of the day-to-day operations of the
model agency including personnel.  The model agency is given authority to issue advisory
opinions, conduct investigations, adopt rules, administer oaths and subpoenas, act on
complaints initiated by either the agency or the public, hold hearings, find probable cause,
provide orders and recommendations, impose fines, hear appeals, and enter into settlement
agreements. Except for the specific authority to issue advisory opinions and the few nuances
typical of individual state concerns and situations, the FEC parallels this framework. 

Given this, it appears that Florida has taken appropriate steps to provide a solid foundation to
enforce the State’s election laws.  Nonetheless, there have been shortcomings in efficiency
especially with respect to case management.  Admittedly, a certain degree of inefficiency may
be linked to a lack of appropriate support over time.   As with most ventures, support is an
inherent component of success realized.  Such is the case with the FEC and yet, there exists
no reliable measure of stated funding deficiencies.  Given the paradox between the FEC and
the Division that for budget purposes the former was a component of the Division for years
but with respect to operation was considered separate, there exists no segregated accounting
procedures before 1997 to adequately evaluate this dilemma. 

The inability of the FEC to keep pace with their caseload, at least in the early years, can be
linked to the degree to which staff members were dedicated to FEC business.  This is not to
suggest that either the FEC, or the Division, have not performed well under the
circumstances, but rather that some of the shortcomings are a matter of lack of adequate
support, not inability.  This may best be evaluated in the aggregate by comparing the manner
in which the Ethics Commission has been structured over the years and their ability to be
relatively successful and efficient in carrying out their jurisdictional duties recognizing that
the Ethics Commission has been completely independent since its creation and has
experienced low staff turnover.  Certainly not all of the ills which have fallen on the FEC
may be explained by comparing the two commissions, but given the piecemeal fashion in
which the FEC has been organized and operated when compared to the Ethics Commission,
one can only wonder what effect it has had over time. 
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When viewed in the short-term, it is difficult to assess tangible long-range solutions given the
short time period in which the FEC has been independent (less than 2 years). Therefore, it
may be advisable to allow the FEC some time to establish itself before substantial changes
are recommended.  This does not suggest however, that the FEC is without current challenges
that require more immediate consideration.  Therefore, the following conclusions are drawn
in two parts:  (1) immediate considerations to assist the FEC in correcting current
deficiencies and (2) proposals for future considerations.  

Short-term Considerations

There has been an ongoing discussion between the FEC and the Attorney General’s office
with respect to services the Attorney General’s office was to provide for the FEC at no cost. 
According to the Executive Director of the FEC, when the FEC was transferred to the
Department of Legal Affairs in 1997, the Attorney General’s Office represented that the
Department would provide certain administrative services which included many
administrative and computer support services to the FEC.  However, one year later the
Department reversed this position and has asked the FEC to transfer funds to cover the cost
of providing such services.  The amount requested was $54,478, or 10 percent of the FEC’s
1997-98 budget. Additionally, the Department has disconnected the FEC from its computer
network forcing the FEC to contract for these services at further cost.  The FEC and the
Department of Legal Affairs have not resolved this matter.  The FEC is currently expending
funds and may be required to spend more for services that originally were to be borne by the
Department.  

A second issue affecting the FEC is their backlog of cases.  The FEC is requesting funding
for one additional attorney.  Based on the random cases reviewed and time-frames thereto,
the issues affecting the FEC with respect to case backlog in the aggregate appear to involve
the quantity of cases filed as opposed to the ability to timely process a case.  With twice as
many investigators as attorneys, the backlog has historically been created at the attorney
level.

Another issue affecting the FEC is that of providing advisory opinions.  Like any regulatory
agency, the FEC’s charge is not only one of enforcement, but also of compliance.  Current
statutory scheme provides governmental agencies with the ability to advise anyone affected
by any rule or law that agency has jurisdiction through what is known as a “declaratory
statement.”  Individuals may seek a declaratory statement regarding an agency's opinion as to
the applicability of a statutory provision, or of any rule or order of the agency, as it applies to
the petitioner's particular set of circumstances.   The Division performs this function by70

issuing “advisory opinions.”  Created by the same law which created the FEC in 1973, the
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Section 106.23(2), Florida Statutes.71

Derived from Division of Election’s Statutory Index to Formal Opinions (1976-1998).72
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Division was authorized to give directives on matters regarding election law in Florida,
otherwise known as an “advisory opinion.”  Opinions may be requested by any supervisor of
elections, candidate, local officer having election-related duties, political party, political
committee, committee of continuous existence, or other person or organization engaged in
political activity, relating to any provisions or possible violations of Florida election laws. 
Anyone acting in good faith upon the opinion given is shielded from any criminal penalty
provided for in the Code.   71

Given that the Department of State was the agency charged with all aspects of election law
administration and enforcement prior to 1997, it stood to reason that this agency would be
given the authority to administer advisory opinions.  However, now that these duties have
been split, it may be prudent to review the FEC’s ability to provide a portion of this service.

Historically, the opinions issued by the Division have fallen into two distinct categories: 1)
that of election law administration; and 2) matters regarding campaign finance.  Issues under
the caption of election law administration include resign to run issues, the canvassing of
votes, polling place issues, elector registration, residency issues, and other areas of election
law administration found in Chapters 97 through 103, and 105, Florida Statutes.  Those under
the category of campaign financing deal with questions regarding campaign contributions and
expenditures, political disclaimers, fundraisers, and other campaign activities regulated by
Chapter 106, Florida Statutes.  Of the 1238 advisory opinions issued between 1976 and 1998,
approximately 34 percent were Chapter 106, Florida Statutes, inquiries.   Moreover, those72

interested parties requesting advisory opinions themselves fall into two categories.  Issues
relating to election law administration are primarily requested by county supervisor of
elections or municipal clerks charged with election administration for their respective
jurisdictions. Conversely, candidates, parties, and committees seek answers regarding
campaign finance issues. 

Given the Legislature’s preference to split the functions of election law administration and
enforcement between two separate and distinct agencies, it may be more efficient for those
who seek advisory opinions to receive them from the agency that enforces that particular area
of law.  

And finally, on November 3, 1998, the electorate of the State of Florida voted to reorganize
Florida’s Cabinet by removing the Secretary of State from this constitutionally created
structure.  Although these changes are not effective until 2003, the Secretary has established a
task force to evaluate the effect this revision will have on the functions of the Department. 
Even though the Legislature should be cognizant of this event, it is uncertain when any 
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recommendations will be unveiled with respect to the Department and what effect they may
have on the FEC, if any.

Long-term Considerations

The following are issues that were identified during the course of this review or which
involve specific organizational changes that may warrant further review:

� Limiting investigation to facts and parties materially related to the complaint at issue (see
s. 112.322(1), Florida Statutes).  This would statutorily provide the FEC with a road map
to focus on when investigating allegations with respect to the Code.

� Divesting the FEC of some responsibilities.   
� Evaluate the model currently in use by the FEC with respect to who should provide

prosecutorial functions.  One of the factors which may cause inefficiency in the FEC
currently may be found in the many roles staff must play to perform their respective
functions.  Should the FEC continue to have systemic problems with caseloads, the Ethics
Commission model may be considered as a possible alternative.

� Provide respondents the opportunity to respond to the Report of Investigations and, if
requested, to the FEC directly prior to the determination of probable cause.  Also an
identical provision to that of the Ethics Commission model.  This system would provide
the respondent with at least one opportunity to address the FEC and possibly avert a
finding of probable cause, thereby reducing caseload in the long run.   
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A Review of the Florida Elections Commission 

Study of the Florida Elections Commission 
by the Florida House of Representatives 

State Questionnaire 

1. Does your Commission/Agency both administer and enforce the election laws of your 
state? 

If so, please describe this process including any organizational charts which illustrate the 
nature of this process. 

If not, please describe who has authority over enforcement action and a description of that 
process. 

2. Is your Commission/Agency established by Constitution, Statute, or both? (Please 
enclose a copy of those provisions which establish your authority, duties, and 
responsibilities. 

3. Does your Commission/Agency issue advisory opinions relating to voting administration 
and/or campaign finance? 

If so, how many were issued for each category in 1998? 
If not, who has responsibility for each? 
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4. Please explain the complaint process for your Commission/Agency? 

5. Does your Commission/Agency file campaign finance or other election related reports 
for candidates, parties, and/or committees? 

6. Are members of your Commission/Agency elected or appointed? 
If appointed, by whom? 

7. Do members receive a salary and/or expenses? (Please explain). 

8. Does your Commission/Agency have the authority to impose civil penalties against 
violators? 

9. What is the total number of employees and current budget for your Commission/Agency? 
(Please enclose your organizational chart and budget). 

10. On average how many complaints are filed and disposed of in a year? 
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STAFF OF THE FLORIDA ELECTIONS COMMISSION 

Barbara Linthicum, Executive Director and General Counsel -- Barbara served the FEC 
as Senior Attorney Supervisor for five years and has served as the Executive Director/General 
Counsel since 1997. She has a Juris Doctorate with Honors from Florida State University 
where she also received a Bachelor in Political Science degree and was a doctoral candidate in 
political science. Barbara was appointed Public Defender for the Second Judicial Circuit by 
Governor Martinez in 1990 and has held a several legal positions in government including 
Deputy General Counsel for both Governors Graham and Martinez, Assistant General 
Counsel for the Department of Business and Professional Regulation, and Legislative Analyst 
for the Senate Judiciary Committee. She also taught political science at Hillsborough 
Community College. 

Michael McGuckin, Assistant General Counsel -- Mike has been with the FEC since June 
1998. He has a Juris Doctorate from Loyola University School of Law, a Master of Science 
Degree in Elementary and Special Education from Hofstra University, and a Bachelor of Art 
in History and Social Sciences from Spring Hill College. Mike has a variety of work 
experiences including being an instructor at the Leon County Boot Camp, a prosecutor in 
Leon County and in New Orleans, a teacher for exceptional students in several settings, and 
has served as an advocate for the indigent, elderly, and disabled. In addition to being a 
member of the Florida and Louisiana Bar Associations, he is certified to teach in New York 
and Florida. His first work experience was as a child care and case social worker in New 
York City where he worked with abused, neglected, and abandoned children. 

Phyllis Hampton, Assistant General Counsel -- Phyllis has been with the FEC since April 
1999. She has a Juris Doctorate from Florida State University where she also was in the 
masters program in rehabilitation counseling. She received a Bachelor of Arts in Education 
with a major in English, speech, and journalism from the University of Florida. Phyllis 
served as an assistant general counsel for Governors Chiles and Bush and General Counsel for 
Secretary of State Jim Smith. Prior to becoming General Counsel for the Department of State, 
she was counsel for the Division of Elections and an analyst for the Senate Judiciary Civil 
Committee. Prior to attending law school, Phyllis worked as a vocational rehabilitation 
counselor for the blind and was a social worker providing counseling to indigent families. 

David Flagg, Investigator Supervisor -- David served the FEC as an investigator for 
approximately five and a half years, and he has been serving as the investigator supervisor for 
the past eighteen months. He has a Bachelor of Science degree in Sociology and Liberal Arts 
from Bridgewater State College. Prior to making his home in Tallahassee, David served the 
Commonwealth of Massachusetts as an Ombudsman and the City of Brockton as a mediator 
for consumer related problems. 

Travis Wade, Investigation Specialist -- Travis has served the FEC for approximately two 

and a half years. He has a bachelor’s degree from Florida State University in 
Criminology/Criminal Justice. He has experience as a private investigator and was most 
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recently employed as a Senior Criminal Justice Information Technician with the Florida 
Department of Law Enforcement. 

Keith Smith, Investigation Specialist -- Keith has served the FEC for approximately two 
and a half years. In the ten years prior to his arrival at the FEC he was employed as a 
Publications Specialist at the Department of State, Bureau of Administrative Code. 

Margie Wade, Investigation Specialist -- Margie has served the FEC for approximately 
one year. Margie came to the FEC from the Department of Children and Families where she 
worked for thirteen years as a Protective Investigator. She received her Masters of Science in 
Psychology from Florida A&M University. 

Douglas Sisson, Investigation Specialist -- Douglas has served the FEC for approximately 
six months. He has a Bachelor of Science degree in Marketing from Florida State University. 
During the five years prior to his arrival at the FEC, Douglas served as a counterintelligence 
agent with the United States Army. 

Mark O’Brien, Investigation Specialist -- Mark began his service with the FEC on June 7, 
1999. He has a Bachelor of Arts degree in Sociology from Florida State University. Mark 
was employed with the Florida Department of Corrections for over eleven years. While with 
the department, Mark served in a number of positions including Correctional Probation 
Officer and Correctional Probation Supervisor. 

Malcolm Chellman, Business Manager -- Malcolm has served the FEC for approximately 
three years. He has a bachelor’s degree from Florida State University in Communications. 
He has extensive experience working as a paralegal at various state agencies and was most 
recently employed as a Document Specialist with the Division of Elections, Department of 
State. Malcolm also serves as the FEC’s Network Administrator. 

Carol Davis, Administrative Assistant -- Carol has served as the receptionist for the FEC 
for the past eight years. Prior to coming to the FEC, she worked as a Senior Clerk for the 
Florida Department of Education. She presently attends Florida A&M University as an 
English major. 

Steven Christensen, Commission Clerk -- Steve joined the FEC staff as FEC Clerk in 
October 1997. Steve came to the FEC from the Attorney General’s Office where he oversaw 
the criminal appeals case management system for the Tallahassee Bureau of Criminal 
Appeals. He has an Associate of Science degree in Management and has an extensive legal 
background on both the state and federal levels. Steve relocated to Tallahassee from San 
Diego, where he spent eight years as a deputy clerk for the United States District Court, 
Southern District of California. 
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BARBARA M. LINTHICUM 

2002 The Capitol 5 10 Beard Street 
Tallahassee, Florida Tallahassee, Florida 
(850)922-4539 (850) 56 l-8439 

EDUCATION 

Florida State University College of Law 
J.D. with Honors, 1979 
Law Review Articles Editor 

University of South Florida 
M.A. Political Science and Education 
1970 

Florida State University 
Doctoral Candidate in Political Science 
1975 - 1976 

Florida State University 
B.A. in Political Science, 1969 

EMPLOYMENT 

EXECUTIVE DIRECTOR 1997 -PRESENT 
SENIORATTOFWEYSUPERVISOR 1992 -1997 

FLORIDAELECTIONSCOMMISSION 

I currently serve as the executive director and general counsel of the Florida Elections 
Commission. I supervise an eleven member staff that investigates and prosecutes alleged 
violations of the Florida’s election laws. My duties include directing administrative work 
for the Commission, including hiring and training staff, preparing the Commission’s 
legislative budget requests, administering appropriated funds, and assuring efficient 
operation of the office. I also research and analyze legal issues affecting the Commission 
and assure consistent application of Commission policy and statutory interpretation. I 
identify and implement strategies to carry out the Commission’s directives and its 
legislative mandate. 

ASSIST~T GENERAL COUNSEL 
DEPARTMENTOFBUSINESSREGULATION 

1990 - 1992 

I litigated complex cases relating to the regulation of the rapidly evolving and expanding 
vacation club, time share and condominium industry and served as an Arbitrator in the 
Department’s newly created mandatory arbitration program. I also represented the 
Department in a wide range of cases before the Division of Administrative Hearings, the 
Public Employee Relations Commission, the Unemployment Appeals Commission, and 
Circuit Court, handling the cases from inception to conclusion at the appellate level. 



PUBLICDEFENDER 
SECOND JUDICIAL CIRCUIT 

1990 

As the Public Defender for the Second Judicial Circuit, I supervised a staff of 85 lawyers 
and extensive support staff to provide legal representation to indigent defendants in 
criminal cases. I directed the administration of the office, recruited and hired staff, drafted 
and presented the budget, lobbied extensively for the needs of the office in meeting its 
statutory responsibilities and for criminal justice issues, including community intervention 
and prevention programs. 

DEPUTY GENERALCOUNSEL it%-iwo 
ASSISTANT GENERALCOUNSEL 1980-1985 

EXECUTIVE OFFICE OF THE GOVERNOR 

Under Governors Graham and Martinez, I served as the chief legal officer under the 
general counsel and helped supervise the Governor’s legal staff. I served as counsel for the 
Governor’s Office of Planing and Budgeting, reviewing the appropriations and 
implementing bill and defending legal challenges to the budget and the Governor’s 
exercise of his veto. I was responsible for directing and coordinating Governor Graham’s 
program of assuring prompt inquiry, investigation and prosecution of misconduct of public 
officials. I initiated and coordinated inquiries by the Florida Department of Law 
Enforcement into allegations of official misconduct and recommended initiation of official 
investigations to the Governor. I drafted and reviewed legislation on behalf of the 
Governor and represented the Governor before various legislative committees. I provided 
legal advice in many other areas and issues, including recall of public officials, vacancies 
in office, appointments, elections, financial emergencies, suspensions, and special districts. 

EXECUTIVE DIRECTOR 
OFFICE OF PROSECUTION COORDINATION 

EXECUTIVE OFFICE OF THE GOVERNOR 
1983 - 1988 

I was appointed Executive Director by Governor Graham and was charged with 
supervising a staff that provided support for the Governor’s Council on Organized Crime. 
I was the Governor’s liaison to the state attorneys and state and local law enforcement. I 
recommended candidates to the Governor for appointment to law enforcement positions 
and recommended the assignment of special prosecutors in conflict cases. I also 
supervised the Statewide Grand Jury Legal Unit that investigated and prosecuted multi- 
jurisditional organized crime cases. I staffed the Governor’s Commission on the Statewide 
Prosecution Function, drafted the legislation that created the Office of Statewide 
Prosecution and assisted in lobbying for adoption of the legislation, 



LEGISLATIVE ANALYST 
THEFLORIDASENATE 

1979-1980 

I conducted research studies to determine the feasibility of legislation, drafted legislation, 
and reviewed and analyzed proposed legislation for the Senate Judiciary Committee. 

TENURED ASSOCIATE PROFESSOR 
HILLSBOROUGH COMMUNITY COLLEGE 

1971- 1975 

I taught political science and worked with and advised students. I also chaired or actively 
participated in college committees, including the Student Affairs Committee and the 
Curriculum Committee. I also served on the Board of Directors of Florida Political 
Science Association and was an active member of the Southern Political Science 
Association. 

ORGANIZATIONS 

The Florida Bar - Admitted 1980 Martindale-Hubbell - Rated BV 
Tallahassee Bar Association U.S. Service Academy Parent’s Club 
Government Bar Association Florida State University Alumni Association 
Tallahassee Women Lawyers Lafayette Park Neighborhood Association 

PUBLICATIONS 

R. Palmer and B. Linthicum, The Statewide Prosecutor: A New Weapon Against 
Organized Crime, 13 Fla.St.U.L.Rev. 653 (1985). 

B. [Linthicum] Berry, Ineffective Assistance of Counsel, 54 F1a.B.J. 707 (1980). 
B. [Linthicum] Berry and T. Dye, The Discriminatory Effect of At-Large Elections, 

7 Fla.St.U.L.Rev. 85 (1979) [cited by the United States Supreme Court in City 
of Mobile v. Bolden, 100 S.Ct. 1490 ( 1979)] 





EDUCATION: 

MICHAEL T. McGUCKIN 
804 OLD SHELL POINT ROAD 
CRAWFORDVILLE, FL 32327 

(850) 421-1735 

Loyola University School of Law, New Orleans, Louisiana 
J.D.-May 1979 

Hofstra University, Hempstead, New York 
M.S.-June 1975Elementary and Special Education 

Spring Hill College, Mobile, Alabama 
B.A.-May 1969-History and Social Sciences 

EXPERIENCE: Florida Elections Commission, Assistant General Counsel 
Prosecute alleged civil violators of Florida election law 
June 1998-Present 

As Assistant General Counsel with the Florida Elections Commission, I prosecute cases 
throughout the state involving allegations of Florida election law violations before the 
Commission, and the Division of Administrative Hearings. I am responsible for analyzing and 
researching the legal issues presented by the facts and circumstances of individual cases. I also 
prepare recommendations for the Commission, and present them in a Statement of Findings 
consistent with statutory interpretation and Commission precedent and policy. 

Leon County School Board, Instructor 
Teach special education and regular diploma high school students 
September 1994-June 1998 

As most senior instructor at the Leon County Boot Camp, I determined entry and exit level 
knowledge and skills of students for given instructional objectives using diagnostic tests, 
observations and records. With student input, I established appropriate goals for academic and 
behavioral standards and develop instruments to assess individual performance. While serving 
as the Boot Camp’s representative to Second Chance School’s Site-Based Decision Making 
Council, I was elected Chairperson. I was responsible for development of School Improvement 
Plans that met the individual needs of adjudicated and delinquent youth in ten unique treatment 
programs. I also served on the Second Chance School Advisory Council which reviewed and/or 
approved their plans. I coordinated with other service delivery personnel throughout Florida to 
ensure that students had the opportunity to develop a healthy, positive outlook on education. I 
worked with students on a daily basis to increase their analytical skills so they might achieve 
appropriate academic or career goals compatible with their individual ability, initiative and 
willingness to commit to personal progress. 

State Attorney’s Office, Assistant State Attorney 
Prosecuted delinquent offenders in Leon County Juvenile Court 
August 1993-August 1994 

As lead attorney in the Juvenile Division of the Office of the State Attorney for the Second 
Judicial Circuit of Florida, I was responsible for the intake, adjudication, and disposition of the 
majority of delinquency cases before the Leon County Juvenile Court. I prepared cases for direct 
filing in our adult felony and misdemeanor divisions and provided direction and instruction on 



juvenile issues to Assistant State Attorneys and law enforcement officers throughout the circuit. 
I oversaw criminology student investigative interns from Florida State University and 
collaborated as an extemship supervisor with the F.S.U. College of Law. As a component of the 
SAO criminal offense daily intake and screening process, I reviewed the work product of the 
juvenile extem attorney and investigative interns for appropriate judgment and interpretation 
consistent with applicable law. This cooperative supervision allowed students a broad range of 
progressively more complex assignments in a contemporary legal workplace. I provided 
critiques, constructive criticism, feedback, and guidance on a daily basis to maximize the 
educational value of their work experience. 

Taylor County School Board, Exceptional Student Educator 
Taught S. E. D. students in a t&county program 
August 199 1 -July 1993 

As team teacher in a self-contained classroom for severely emotionally disturbed adolescents, I 
arranged and managed the physical environment to facilitate instruction and ensure student 
safety. I was responsible for recognizing signs of severe emotional distress, alcohol/drug abuse, 
child abuse/neglect, and for demonstrating awareness of appropriate intervention and 
referral/reporting procedures within Jefferson, Madison, and Taylor counties. I determined entry 
level knowledge and skills of students for a given set of instructional objectives using diagnostic 
tests, teacher observations, and student records. I identified appropriate short and long range 
goals for specific academic and behavior aids and constructed classroom tests and tasks to 
measure student achievement of objectives. I was responsible for developing, planning, and 
maintaining students’ Individual-Education Plans and for monitoring IEP reviews/reevaluations 
pursuant to school board policy and applicable federal and state laws. 

Brookwood Secure Center, Summer School Teacher 
Taught special education and GED preparation classes 
July 1991-August 1991 

As a summer school teacher at this maximum security facility for males between fourteen and 
twenty-one years of age, serving indeterminate sentences for conviction of serious felony 
offenses, I taught special education, resource, enrichment and General Education Diploma 
(GED) preparation classes in upstate New York. 

Florida Legal Services, Policy Analyst 
Analyzed impact of state policies on indigent citizens 
January 1990-January 1991 

As policy analyst for this statewide support office of legal aid and legal services providers in 
Florida, I was responsible for coordinating the development of judicial and legislative priorities 
and for directly supervising legislative efforts of the legal services community. At various times 
I provided technical assistance to and coordinated the efforts of statewide task forces in areas of 
housing, community economic development, education and family/juvenile law, and prepared 
initiatives on disabled, homeless and veterans‘ issues. I was responsible for review and analysis 
of Interest on Trust Accounts (IOTA) grant applications and made funding recommendations 
implementing projects that provided millions of dollars worth of benefits to more than ninety 
thousand Floridians. I also drafted, prepared formal comments, and made substantive 
recommendations with respect to proposed and anticipated local, state and federal legislation, 



regulations, and ordinances. I created the Poverty Lawyers’ Legislative Review, which provided 
a single volume reference source of the statutory changes made during the 1990 session and was 
distributed to law schools and legal aid and legal services programs throughout Florida. 

Florida Supported Employment Project, Associate Director 
Supervised state severely disabled employment initiative 
March 1989-December 1989 

As Associate Director of this statewide severely disabled employment initiative under a “state 
change” federal grant, I collaborated with state departments to provide training and technical 
assistance to state agencies, rehabilitation facilities, and the private sector. At various times, I 
researched and developed project policies pertaining to: sub-grant proposals, reviews and site 
inspections, state and facility contracts and performance-based results, as well as project 
personnel training and staff development. As part of the Florida Association of Rehabilitation 
Facilities, I participated in the development of legislative priorities for the association in 
conjunction with its members and staff. I was responsible for legislative and administrative 
advocacy, judicial/legal monitoring and research. I also drafted, prepared formal comments, and 
made substantive recommendations regarding proposed and anticipated local, state and federal 
legislation, regulations and ordinances as they impacted on Florida’s disabled adults and 
children. I also drafted, negotiated, and examined contracts, documents, and other materials 
required by the association’s activities. 

Advocacy Center for Elderly and Disabled, Staff Attorney 
Provided legal counsel statewide to specific groups 
March 1987-March 1989 

As staff attorney for this federally funded statewide agency for protection and advocacy, I was 
responsible for providing direct legal representation to developmentally disabled persons, clients 
of state rehabilitation services, residents of state mental health facilities, and individuals aged 
sixty and above throughout Louisiana. I was responsible for investigating cases, obtaining 
evidence, preparing cases for trial, presenting cases before courts, administrative bodies, and 
persons having quasi-judicial authority, and preparing any appeals from the respective federal or 
state decision makers. I also drafted, prepared formal comments, and made substantive 
recommendations with respect to proposed and anticipated local, state and federal legislation, 
regulations, and ordinances. I was the Advocacy Center’s designated lead counsel in a statewide 
class action voting rights suit. As ‘a “Cooperating Attorney” with Loyola Law School, I provided 
direct supervision, training and instruction in court and at the center to numerous senior law 
students placed under my tutelage as part of their clinical skills training program. 

New Orleans Legal Assistance Corporation, Staff Attorney 
Provided indigent legal services in multi-county area 
August 1985-March 1987 

As senior attorney in the juvenile section of the family/juvenile unit of this federally funded legal 
services corporation field office, I was responsible for providing direct legal representation to 
very low income persons from a multi-county/parish area. This included: responsibility for 
investigating cases, obtaining evidence, preparing cases for pre-trial hearing, and trial of cases 
before courts as well as appeals. I prepared orders, rules, and other legal documents giving 
effect to appropriate governing statutes or law. As a “Cooperating Attorney” with Loyola Law 



School, I was also responsible for providing direct training and supervision to numerous senior 
law students placed by their clinical skills training program at NOLAC. This included trial 
tactics, professional responsibility, case planning, preparation for administrative, due process, 
civil service and motion hearings, trials, and any respective appeals. I instructed and supervised 
these students and several attorneys in memoranda and brief writing as well as trial procedure 
and practice. In cases involving child and spousal support, I supervised law students in 
conducting investigations and discovery into the resources of parents (custodial and non- 
custodial). This involved analyzing numerous facts and allegations to determine their reliability 
and completeness, and discovering sources of income regarding an individual’s net worth and 
support obligation. 

Loyola Law School, Supervising Attorney 
Coordinated federally funded civil clinical project 
August 1984-August 1985 

As supervising attorney under a federally-funded, time-limited Legal Services Corporation 
(LSC) law school grant, I directly instructed, trained and supervised the field work of more than 
thirty senior law student practitioners, and was directly responsible to Loyola Law School, LSC, 
and individual clients for all work done in this supervisory capacity. I was charged with 
developing the practitioners’ performances in client representation, mastery of basic lawyering 
skills, understanding of professional responsibility, and substantive and procedural law. This 
included directly representing clients in judicial, administrative, due process, and legislative 
hearings, as well as performing factual investigations, empirical research, and legal analysis on 
behalf of clients. My duties encompassed concentrated instruction, training and supervision of 
each student lawyer in the following: interviewing clients and third parties, fact-gathering and 
field investigating, identifying and applying law to case facts, diagnosing client problems, 
developing case strategies, counseling, drafting legal instruments, writing legal briefs, analyzing 
the operation of legal institutions, negotiating cases, preparing for and conducting trials/hearings, 
preparing appellate briefs, arguing appeals, researching problems related to substantive and 
procedural law, judicial, administrative, legislative processes and public policies. Oftentimes, I 
was required to substitute for the student practitioner when the client’s interests were best served. 

New Orleans District Attorney’s Office, Assistant D. A. 
Prosecuted criminal offenders in jury and judge trials 
April 1980-August 1984 

As Assistant Chief of the Juvenile Division, I directly trained and supervised six attorneys in: 
pretrial proceedings and motion practice (including investigating cases, interviewing witnesses, 
admissibility of confessions/statements/evidence, and discovery), trial procedure (including 
tactics, preparation, and introduction of exhibits and evidence, case planning), and special 
problems of certain substantive offenses (including elements of proof in complex cases), 
defenses, arguments, memoranda, briefs, writs, appeals and all other post adjudication remedies 
and relief. I supervised the division’s chief investigator who directed the four section 
investigators in delivery of services to our rotating staff of attorneys. Generally, I gave newer 
attorneys greater supervision, providing them with more detailed instruction concerning each 
phase and aspect of prosecution. I gave individual advice and guidance as needed on problems 
as they arose during investigation, screening, hearing, or trial. I thoroughly reviewed the 
completed work of each attorney and investigator for completeness, effectiveness, accuracy, 



soundness of judgment, and consistency with statute, precedent and office policy to determine 
progress and the need for additional training/instruction. I was responsible for the unusually 
difficult and potentially complex legal, investigative or problematic cases. This often involved 
research and extensive investigation to resolve controversial matters without clear precedent. 

St. Christopher’s Home, Childcare and Social Caseworker 
Provided preservation social services to at risk families 
March 1973-May 1976 

As a child care and case social worker for a New York City based social service agency, I 
provided preservation and other services to abused, neglected, and abandoned children of 
multicultural backgrounds, their biological parents, and guardians. As the special needs 
population of the agency increased, I completed a two-year M.S. program to meet the multiple 
challenges of clients. My newly developed special education skills ensured that the learning 
techniques and behavioral management systems experienced by our children in the classroom 
were legally appropriate and consistently and effectively applied in the home environment. I 
developed and implemented programs involving alcohol/drug awareness, parent effectiveness 
training and a successful behavioral management program based on a home token economy. 

MILITARY: 

RECENT 
EDUCATION: 

LICENSES/ 
MEMBERSHIP: 

United States Army, Honorable Discharge 
December 1969-December 1971 

University of South Florida Mediation Institute 
February 1998 Family Mediation Training 

Florida State University 
August 1997-Present Educational Leadership Program 

Certification-Teacher (NY 1975-Present) 
(FL 199 1 -Present) 

Member-Louisiana State Bar Association (198OPresent) 
The Florida Bar (1991 -Present) 





PHYLLIS HAMPTON 

2002 The Capitol 5114RedFoxRun 
Tallahassee, Florida Tallahassee, Florida 
(850) 922-4539 (850) 562-0673 

EDUCATION 

Florida State University College of Law 
J.D. 1984 

University of Florida 
B.A.E. in English, Speech, and Journalism 
1962 

Florida State University 
Master’s Coursework in Vocational 
Rehabilitation Counseling 
1967-1968 

EMPLOYMENT 

ASSISTANT GENERAL COUNSEL 
FLORIDA ELECTIONS COMMISSION 

APRIL 1999 - PRESENT 

I currently serve as an assistant general counsel for the Florida Elections Commission. I 
handle all aspects of litigation regarding alleged violations of Chapters 104 and 106, of the 
Florida Election Code 

ASSISTANT GENERAL COUNSEL 
EXECUTIVE OFFICE OF THE GOVERNOR 

MARCH 1995 - MARCH 1999 

Under Governor Chiles’ second term of office and for the first three months of Governor 
Bush’s administration, my two main areas of responsibility were serving as the Governor’s 
Clemency Aide and serving as counsel for the Office of Tourism, Trade, and Economic 
Development (OTTED). OTTED was the successor to the Florida Department of 
Commerce, which the Legislature abolished in 1996. As the Governor’s Clemency Aide, I 
coordinated clemency activities for, the Governor; the six cabinet members who are 
members of the Executive Clemency Board; the Executive Clemency Board Office, which 
handles the administrative details for the Board; and, the Florida Parole Commission, 
which does all of the investigative work for the Board. I also coordinated the Governor’s 
clemency efforts on behalf of the Battered Women’s Clemency Project, which was funded 
by The Florida Bar Foundation for three years and ended in December 1998. Twenty-four 
women were granted clemency. I supervised the Notary Public Section and gave legal 
advice on various issues including vacancies in office, appointments, recall and suspension 



of public officials, elections, and special districts. I handled capital cases for one year. I 
drafted all of the Governor’s election law legislation and performed other duties as 
requested. 

GENERAL COUNSEL 
DEPARTMENTOF~TATE 

DECEMBER 1990 -JANUARY 1995 

Under Secretary of State Jim Smith, I served as the chief legal officer for the department 
and supervised the legal staff of 14 attorneys, including the Florida Elections Commission. 
I drafted and reviewed legislation on behalf of the Secretary, including all election law 
legislation and represented the Secretary before various legislative committees. I edited 
the rulemaking handbook used by state agencies and assisted the supervisors of elections in 
writing and editing the elections county canvassing handbook used by county canvassing 
boards. I standardized the rulemaking, grant, and contract procedures for the Department’s 
seven divisions and reviewed all Division of Elections opinions. I coordinated the State of 
Florida’s indexing of all state agencies final orders which was mandated by the Florida 
Legislature in 1991. I performed other duties as requested by the Secretary and division 
directors. 

ASSISTANT GENERAL COUNSEL 
DIVISIONOFELECTIONS 
DEPARTMENTOF STATE 

MARCH 1987 - DECEMBER 1990 

I coordinated the legal duties of the Division of Elections and supervised the staff of the 
Florida Elections Commission. I prepared formal and informal opinions for the division. I 
also assisted the 67 supervisor of elections and various municipal clerks with legal 
interpretations of the Florida Election Code. I held election law seminars for supervisors 
of elections, municipal clerks, and county court judges. I assisted the Secretary in election 
law matters and drafted election law legislation for the Division and Secretary. 

LEGISLATIVE ANALYST 
THE FLORIDA SENATE 

OCTOBER 1985 - MARCH 1987 

I conducted research studies to determine the feasibility of legislation, drafted legislation, 
and reviewed and analyzed ‘proposed legislation for the Senate Judiciary Committee. I 
specialized in family law and elections. 

LEGAL INTERN 
OFFICEOFGENERALCOUNSEL 
FLORIDASTATEUNIVERSITY 

SUMMER~~~~ 

I researched various issues for the General Counsel and handled contract negotiations with 
several vendors. 



ADMINISTRATIVE ASSISTANT 
DIVISION OF BLIND SERVICES 

JANUARY 1967 - DECEMBER 1970 

I was Administrative Assistant to the State Director of Rehabilitation Services for the 
Division of Blind Services. I prepared federal and state budgets, supervised counselor 
training programs, coordinated the agency’s purchasing program for rehabilitation 
services, and was liaison contact with various federal and state agencies. 

VOCATIONAL REHABILITATION COUNSELOR 
DIVISION OF BLIND SERVICES 
JULY 1965 TO DECEMBER 1966 

As a vocational rehabilitation counselor, I arranged vocational and medical services for 
legally and totally blind clients in 17 rural counties in North Florida to prepare clients for 
employment. I found training and employment opportunities for clients and provided 
counseling to clients, their families, employers, and co-workers. I was the first woman 
vocational rehabilitation counselor for the blind in Florida. 

SOCIAL WORKER 
DEPARTMENT OF PUBLIC WELFARE 

JANUARY 1963 TO JUNE 1965 

I provides counseling to indigent families receiving public assistance in Leon County. 

ORGANIZATIONS 

The Florida Bar - Admitted 1984 
Member of the Government and 
Administrative Law Sections 

Florida Government Bar Association 
Tallahassee Women Lawyers 

Chairman of the Tallahassee Marine Institute, 
an affiliate of the Associated Marine Institutes 
(AMI). AM1 and its affiliates are not for profit 
corporations that provide services to delinquent 
teenagers in Florida and six other states. 
University of Florida Alumni Association 
Florida State University Alumni Association 
Farm View Home Owner’s Association 
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ELECTIONS COMMISSION TRUST FUND PROJECTED REVENUES 

TOTAL REVENUE $ 176,961 $ 758,466 $ 190,551 $ 2,384,278 $ 180,340 $ I,685677 !§ 190,551 $ 1,818,859 

Division of Elections 
Voter Fraud Rewards 

$ (100,000) $ (100,000) $ (100,000) $ (100,000) $ (100,000) $ (100,000) 

NOTE: * Includes revenue projections for 1% election assessment and 3% filing fee for Judges and School Board Candidates. 
* County judicial retention/election option will effect revenues for election assessments and filing fees for 2002 and 2004 and thereafter but is 

not reflected above. 

Source: Florida Elections Commission (projections verified by the Office of Legislative Services, Economic & Demographic Research) 

Table 1. 



ELECTIONS COMMISSION TRUST FUND BUDGET OPTIONS 

TOTAL REVENUE $ 176,961 $ 758,466 $ 190,551 $ 2,384,278 $ 180,340 $ 1,685,577 $ 190,551 $ 1,818,859 

Division of Elections 

Voter Fraud Rewards 

Budget #I 
Budget #2 

Budget #3 

$ 774,927 $ 866,735 $ 884,839 $ 1,163,390 $ 1,254,033 $ 1,316,735 $ 1,382,572 $ 1,451,701 
$ - $ - $ 929,081 $ 975,535 $ 1,024,312 $ 1,075,527 $ 1,129,304 
$ - $ - $ 884,839 $ 884,839 $ 884,839 $ 884,839 tii 884,839 

Budgets are based as follows: 
# 1: Florida Elections Commission requested budgets. 
# 2: Five percent annual increase beginning FY OO/Ol . 
# 3: No increases from FY 99100 budget. 



Staff Positions and Budget of the 
Florida Elections Commission 

.,., ^ “, 

12 13 13 16 

$544,779 $593,102 $650,385 $800,901 

$16,148 $16,148 $16,148 $80,148 

$211,000 $219,168 $217,458 $266,957 
$3 nnn $38.317 $848 $15,384 

5884,839 $1,163,390 

Note: 1). Increases in Salaries and Benefits Category from FY 97/98 to 98199 is due to the addition of one staff person, state pay 

raises, and increased medical premiums. 

2). Increases in Salaries and Benefits Category from FY 98/99 to FY 99/00 is due to a budget amendment to rectify a 

miscalculation which understated the salaries continuation component for FY 98/99. 

Source: Florida Elections Commission 
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Average

$40,710 Salary $37,775

Position Salary Salary Position

Executive Director $92,040 $87,107 Executive Director

Dep.Exe.Dir. $84,048 $45,000 Senior Attorney

Attorney $60,636 $55,123 Senior Attorney

Attorney $67,224 $44,537 Invest. Manager

Attorney $70,224 $27,717 Invest. Spec. II

Public Info. & Ed. $46,920 $30,216 Invest. Spec. II

Senior Investigator $49,140 $30,316 Invest. Spec. II

Investigator $38,916 $30,251 Invest. Spec. II

Investigator $45,156 $29,897 Invest. Spec. II

Investigator $43,032 $27,717 Invest. Spec. II

Investigator $45,156 $31,908 Business Mgr. II

Investigator $36,864 $29,302 Admin. Asst. III

Complaint Coord. $27,012 $21,988 Admin. Asst. I 

Financial Coord. $39,732

Asst. to Exe. Dir. $24,300

Office Manager $20,004

Receptionist $22,788

Clerk (half-time) $8,028

Clerk  $19,512

Clerk (half-time) $7,092

Clerk (half-time) $7,092

ETHICS COMMISSION ELECTIONS COMMISSION

Staff Salaries for the Florida Ethics Commission 
and Florida Elections Commission

A Review of the Florida Elections Commission

Source: 
 Florida Elections Commission. 
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5500 &eocyo#gmi2atjondRgpolsibilities 

$500.01 Establishment and carrpasition of the Agency 

(1) TheAgNyisestablisk!dmm~talthority. 

(2) The Apcy casists of five (5) members. The members ue appointed by the governor f&n a pnnel of ten (10) 
individuals tmmmted by the chief justice of the [state court of list resort]. A member of the Agency must be a citiza of 
thtUnitedS~~*~~ofthissLte.Amcmberofthe~cyshrllnotbeE 

(A) public official; 

(B) public anployec; or - 

Q -&de 

(D) lobbyist or lobbyist’s principal; 

Ckzsideration might a&o be g&n to language that W&I prohibit ceriain classes of avnpaign cvm’butors from being 
membem of the Agenqy. Language miiht bt dr@d OS follonlc 

(E) wntributor within two years of qpointment of more than fiI@J to: 

(i) the campaig wmminee of a person seeking de&on to a public oflce to which this Aa pataint; or 

(ii) a politid patty. 

(3) A member of the Agutcy scats a term of f&r (4) years. However, the initial rmnben of the Agency serve the 
following terms: 

(A) One (1) member serves a term of one (1) year. 

(B) one (1) member serves 8 term of two (2) years. . 

(C) One(l)mmbersemsatermofthree(3)years. 

(D) Two (2) trwnbem seme 8 term of four (4) years. 

(4) An individual may not 6ewe more than two (2) consecutive terms as 8 member of the Agency. A member of the 
Agency wntinuee in office until a &accesor is appointed and llas qualified. 

To foster wndstency qf decisions, prediaability of the Agency’s treamrent of matters, and institutional memory of prior 
aaionr, teimr of at least four years are enwuragtd. Longer tetmr may also be appropdate. 

~500.02 Election and Duties of tin Chair md Vice Cbnir 

The chair and vice chair of the Agency are elected by a majority of the members of the Agency. The chair and vice chair 
~e~tennofone(l)yenr,mdmaybe~~ted.ThechPirprrsidesotmeetiagsoftbeAgency.ThevicechPirpresides 
in the absence or disability of the chair. 

9500.03 Agmcy Meetings 

TheAgmcymdsItthecrllofthe~or~mojorityofitsmembers.Aqublumconsistsof~(3)ormonmembers. 
An&imWivevoteofthree(3)ornmfeumnbersisnecesmy for m AgeQcy Wion. 

$500.04 Filling of a Vaumcy 

A vaamcy is filled for the temai~dcr of 8u unexpired term in the same manner as uI original rppointment, except that 
the chief justice of the [state court of last resort] &all noxninatc two (2) individuals for gubernatorial appoin~t to I 
vacancy. 
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A nmnber of the Aga~~y aervea without compemation, but is afforded actual aud nocessoryexpensesincurredinthe 
P=fo- of duties. 

g500.07 Agency staff 

(1) The Ageocy may employ and rumove at its pleasure an executive dire&or to perform its fmcticms. The executive 
dhctor ahall have the reqxmsibility for employing and mmoving other persome as may be nsassruy. 

-: 

Some, jvricdiaims rquire agencies to am.1 themsel~ of central state kgal servkes rather than permitting the empkyment 
of attorneys by individual agencies. ‘Ihc wmmission crtablishcd by this Aa dwuld be pemitted to employ attows for its 
own puqwses, rather than being ford to m3, upon the bugaries of the state legal structure to ham acms to wunsel. Stam 
might wish to expressly provide for hiring of &gal help in their statutes. 

(2) An executive director &all dministcr the daily business of the Agency, and perfoxm the duties nssigned by the 
Agency. 

(3) T’be Agency shall fix the coxripeadon of its employees. The staff of the Agency is outside of the [classified state 
aetvice]. A membet of the staff of the Agency aball not be: 

(A) a public official; or 

@I acmdidote; 

wbileanmnbezof&estaffoftheAgency. 

~500.08 Filing of Statement of Financial Disclosure 

A member and an employee of the Agency shall file a statement of financial disclosure with the Agemy which shall be 
a public record. 

~500.09 Prohibition on Political Activity by Agency Members aud Staff 

A member of the Agmy and its staff shall not participate in political management or in a political cam&n during the 
member or employee’s term of office or exxployment. A memkx of the Agency aud its staff shall not: * 

(1) make 8 financii contriion to a candidate, 

(2) make 8 llna&al contribution to a political committee; or 

(3) knowingly Wd a fundraiser held for the hefit of a candidate or political committee. 

~500.10 Prohiition m k&bying Activity by Agency Members and Staff 

(1) A member of the Agency and its staff may not be a registered lobbyist or participate in lobbying activities that would 
xequire the individual to register as a lobbyist, u&as the lobbying activities are: 

(A) - by the A-y; 

(B) cmdWted~bel3alfoftheAgcncy;aad 

(c) pumittedlm&tstatelaw. 

0502 Agaacy Authority 

~502.01 Gmeral Powers of the Agency 
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(1) TheAgaIcymayfakiuadvi=yopinionsconctrning thisActbasedupanmalorhypo&ticalcimmtaa~,wheu 
mqwsted in writing by: 

(A) a public officiaI OT public employa; 

(B) 8 fmner public official or fbrnEr public employee; or 

(C) aperaonwboiapcrsorrnliyandditectlyinvolvedinthematter. 

(2) An arlvisoty opinion request by a public official or public employee concerning his or her own affairs or the affairs 
of a subo~ public official or employee or a puteatial public official or public employee shall be confidential. 

(4) Anadvisoryopinionroqueatbyaperson concer&g his or her own affairs with regard to potential public service 
abllbe~daltial. 

(5) An advisoty opinion &all be in writing and must be made available to the public, but in the case of a confidential 
advisory opinion, the identity of the person rapwting the opinion and of a person whose affairs are involved in the 
r;-rcCz<zm described in the request for the advisory opinion, are confidential. 

(6) An advimy opinion ahall be deemed tendead whea signed by three or more Agency members subscribing to the 
advisory opinion. 

(7) An Agency number who agreea with the advisory opinion but for different reasonsthanastttakdtnayfileativritten 
amcuning opinion. 

(8) An Agwcy member who disperses with the advisory opinion may file a written disseating opinion, which wiIl be 
placed at the end of the majority opinion, or at the end of a concurring opinion, if any. 

(9) Agaxy attorneys may issue advice either orally or in writing concerning this Act based upon real or hypothetical 
circumstance8 when requded whw such advice is consistent with this Act or previous advisory opinions issued by the 
Agency, provided that such advice shall be confidential when an advisory opinion on the matter would be confidential. 
Advice so issued by Agency attorneys need not be made available to the public. 

(10) An advisory opinion quested under this section and any related internal Agency mate&~ requested or pmpsred 
rsansultofsuch~~~opinion~~sbnllbeconfideatial. 

(11) ‘Ibe coni%ktistlity of an advisoq opinion may he waived either: 

(A) in writing, by the persm who requested the advisory opinion; or 

(B) by majority vote of the members of the Agency, if a person makea or purports to make public the substance 
or any portion of an advisory opinion quested by or oo behalf of the person. The Agency may, in such an eve& also vote 
tomakepublictbeadvbryopiniontequestandtelatuitnaterials. 

This provision cudhorirc rk Ageruy to ksae &Gory opinions, but kaws to the Agency’s disc&on the assetsment of the 
appropriateness of itsuing an 0pinioA. 

Ihn ir cxmMer&k merit w the id& of haGng anyme be abk w rqumt an advisory opinion, and for having suds an 
advisory opinion mquest md mponse be a matter of public rewrd. However, allowing anyone w requmt an advisory opinion 
can tie up the aaions of an agenq with partisan- or personal-brred attacks upon the aaiorcs of a public oficial or employee. 
Pub& oficiak or employees should be abk to mqust advisory opinions about themselws and their subordinates, and there 
is significant sentiment for keying these requests and responses wn@&mtial. Manyfeel, however, that ethics would be greatly 
fostered by giving the Agency the authority to i~suc a non-wn@cnGat advisory opinion to a member of tk public who ir 
inwlwd in some matter inwlving a public oficial or public empkyee, and a state oflcial or employee should alto haw tk 
ability to quest a public adG.wry opinion about Mother state oflcial or employee who is not a subordinate. For aample, 
a wtmber qf a state boatd might want to know whether another member of tk board has a potential wnfia of intemt. 
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Pmnining memktz qfthepublic who mikht not h a patticular inter& W request an dtiory opinion wouk! senv the * 
purpose of having an advisoty opinion on rc(xlrd r, for qk, a board member r&ted to requext such an opinion with 
nsprcr w a porouiat w@ia that he or sk might ham. Ethics agencies around tk nation mcjiquently wntaaed by tk 
news dia or members tithe public ngading sonuthing that a state oficial or anployee is doing. W&out tk ability to a 
issue an odvisq apinion w a member of tk public, tk agencies ham a di@uit time responding to these wncanv. Ewn 
if tk Agency wntaus the state oficial or empbyee inwld, their &via would nom&y be privikged or w@dentiaJ, and 
thus thq WV& ham a prvbkm responding to a member of tk public or news mdia with tvspea w the particuliu situation. 

Iht section pennining st#attomqs W issue advia either orally or in writing, when suah tuivia is bad upon cl&r law 
or pnccdaus is se8 forth w wnv those situations in d&h there is not a need to issue an advisory opinion w an.wer a 
*ion. 

Jurisdiaiom shouh9 closely euamine their open meetings laws w detemube vvhdur a specific aemptian w svdr laws that 
~uld pemdt the Agenq w meet in dosed session to wnsider quests for advisory opinions is necessq. 

5502.03 c4nhct of xnvestigations 

(1) =bc Agatcy may amduct invdgatim, inquiries, md harings -ganynWtercoveredbythisActand 
certify its own acts and records. 

(2) The Agency may &ermine whether to: 

(A) investigate; and 

(B) act upon a axnplaint. 

When the Agwcy tl&etmines that assistance is needed in conducting investigations, or when required by law, the Agency 
shall tequest the ass&awe of other appropriate agencies. 

~502.04 Adoption of Rulea 

The Agency ahall adopt, axmad, tepeal, and enforce rulea to implement this Act. 

~502.05 Ptewiphon of Forms and F%eaewation of Documents 

The Agency ahall preecribe and provide forms for reports, statements, notices, and other d ocuments required by this Act. 
Documents filed with the Agemy as public records must be retained for at least four (4) years from the date of their receipt. 

States should cite& this provision agairrst other provisions of state law which govern retention of records. Most states have 
a general statute whi& w)rws tk tvtention and disposition of public rewrb. 

~502.06 Review of s-ts 

(1) review each ataknwnt filed in awordance with this Act for compliance with its proviaicms; and 

(2) notify the individual on whose behalf the statement is filed of an omission or deficiency. 

9502.07 Afxas to stateanwts 

The Agency ahall make statements and reports filed with the Agency available upon the written request of an individual 
for public kspection and copying during regular office hours. The Agency shall make copying facilities available free of 
chargeoratacoatnottoexceedactualcost.Astatementmayberequestedbymail,andtheAgencyshaUmailacopyof 
theFbquestsd~~tto~~vidu91m*lrinPthersquestuponprymmtofrpproprirte~costs. 

gso2.ds Main- of s-ts 

The Agatcy shall cmqde and maintain an index of sports and iswements filed with the Agency to facilitate public 
-totheqortsandatakmeata. 
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$502.09 Access to Inftmmion fbr Imstigatiws 

ThaAgmcy~yFdQUitetbecaoperotiorpofa~rgency,officipt,cmployee,mdotherpers<mwhoseconductis 
regaInted by this Act. An individual shall make information reasonably related to an investigation available to the Agency 
onwritteQrequest. 

~502.10 Annual Repmt of the Agency 

No later than [December l] of each year, the Agency shaU report to the legislature and the governor on the Agency’s 
activities in the preu&tg [fiscal] year. ‘Ibe report must contain the names and duties of each individual employed by the 
@=y, ad a GUPMIIVY of Agency mans and advisory opinions. The Agency shal.l prevent disclosure of the identity 
of a person involved in [decisions or] confidentirrl advisory opinions. The report may contain other information on matters 
within the Agency’s jutisdiction and recoHons for legislation as the Agency deems desirable. 

~502.11 Fnblication of Information 

The Agency shall publish and make available to the persons subject to this Act and the public exphtnatory information 
~ggthis,thedutiesimpossdbyit,tndthemPmnfifor~~git. 

#XX.12 Research and EducationaI Chmeach 

l’lte Agemy may: 

(1) conduct research concetning state governmen ttlIdhiCS;8Dd 

(2) implement the educational programs it considers ne+zeswy to effectuate this Act. 

@02.13 oaths and subpoenas 

The Agency may: 

(1) administer oaths and aflirmations for the teatiwny of witnesses; and 

(2) issue subpoenas by a vote of three or more members, subject to judicipl enforcement, for the procurement of 
witnesses and materials relevant to the Agency’s investigations, including books, papers, records, documents, or other 
tangible objects. 

9502.14 Local Rulea 

The Agency ahall issue rules governing state government [campaign finance,] co&Us of interest, financial disclosure 
[. and lobbyist mgulation]. The rulea may be adopted by a local jurisdiction or imposed upon a local jurisdiction under this 
Act. 

~502.15 other Duties 

The Agency may perform the other acts, duties, and functions author&d by this Act that it deems appropriate in 
connection with this Act. 

sso4 complaints 

3504.01 Complaink Initiated by an Individual 

(1) The Agency shall accept from an individual, either pemcmally or on behalf of an orgauiwion or gov emr.mltal t=b, 
a verified complaint in writing that states the name of a person alleged to have committed a vioIation of this Act, and sets 
forth the particuhus of the violatioru 

(2) The Agmy shall foward a copy of the cor@aint and a generaI statement of the applicable Iaw with respect to the 
CotDpIaint to tile n2spabat. 

(3) If the Agency determinea tbat the complaint doea not aIIege facts sufficient to constitute a vioIation of the Act, it 
shall dismiss the complaint and notify the complainant and the respondent. If the Agency determinea that the complaint 
alleges fbcts sufficiaat to ccmstitutc a violation of the Act, aa investigation may be conducted with respect to an alleged 
ViOI8tiOtl. 
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#tl4.02 CompIaints Initiated by the Agalcy 

(1) IftheAgaXydete&WthatitlformationtheAgaicyhasreceive& 

(Aj ProvidesrmrdequatehrsisforthebeliefthntaviolrtianoftheAdhPsbaa amunitted; or 

(B) that an iuveeti@on of a possible violation is war-ran&& 

an investigJltion may be conduad with resped to an deged violation. 

(2) If the Agency, during the course of an investigation, or upon the receipt of information fmds probable cause to 
believe that a violation of the Act has uccurmd, it may, upon its own motion, make a complaint in writing, stating the name 
of the person who is alleged to have committed a violation of the Act, and set forth the particulars tbemof. A complaint 
initiated by the Agency muat be signed by a majority of the members of Agwcy. 

(3) The Agency shall forward a copy of the complaint, and a gateml statemeut of the applicable laws with respect to 
the compiaint to the redpdeat. 

3504.03 A,lxwLclluwt of complaints 

(i) If a verified complaint has been filed, or if the Agency has issued its own wmplaint, and subsequently the Agency 
finds probable muse to believe that a violation of the Act has occurmd, other than an alleged violation in the complaint, the 
Ageacy may mmid the comphint upon its own motion to include the violation. 

(2) An ameuded complaint issued by the Agency must be signed by a majority of the members of Agency. The Agency 
shall forward a copy of the amended complaint, and a general statement of the applicable laws with mapect to the amended 
wmpIaint to the complainant uu? reepondent. 

pl.04 Right to Appear 

‘Ibe Agency aball afford a public official or employee who is the subject of a complaint an opportunity to explain the 
conduct alleged to be in violation of the Act. A public official or employee who is the subject of a complaint has the right 
to appear and be heard [under oath] and to offer information which may teed to exonerate the public official or employee 
of probable cause to believe that there has been a violation of the Act. 

$504.05 Right to Request an Investigation of One’s Own Conduct 

A public official or employee may request the Agency to make an investigation of the public official or employee’s own 
conduct, or of allegations made by another individual as to the public official or employee’s conduct. This request must be 
in wtiting and set forth in detail the reasons for requesting an investigation. 

Q504.06 statute of Limitations 

(1) Action may not be taken on a complaint filed more than three (3) years after the violation of the Act is alleged to 
have occur&. 

(2) Nothing hehn shalI bar pmceedbgs against a person who by fkud or other device prevents discovery of a violation 
of the Act. 

$504.06 Referral of Evidence of a Violation of Law 

Notwithstanding [the provisions of a state confidentiality law], the Agency may, in its discretion, turn over to an 
qplqriate governmen t Agency [upon request or as a matter of course], apparent evidence of a violation of law. 

Comment: 

T8is seaion permits the Agency to make awaii&Me to an appropriate gowrnment ofiakl or agency it$ormation that may be 
used in a &mid pmaeding or other breach of the law. lhe question that the state nee& to resolve is whether this 
infomation shouki be turn& over to such an entity aumnatically, or only q&r the material has been requested of the 
Agency Automatic rclccre of mater&z& may ptvmote mom pmsemtions, for the appropriate pnxecutorial authoritia may 
be unawam of main transgressions without such notim. Release upon rquest would serw to mducr the bud&n on 
pmsecutorial authmiticr. for tw would then on& be required to look into more igormation on the inwstigations that thq, 
hadinitiat&. 
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~506.01 Authoritptian to co&K% an Investigation 

Before the Agency may subpea 8 wim, admider oaths, kke testimmy, or require the production for exa&iation 
ofbooksor~withrespscttominvcstigrrtionorbeuing,itshnll,by~lutiondoptsdbyavoteofthrseormonof 
ik~,definetberWureandecopeofikinguiry. 

Comment: 

IIt& section teqttim the Agency to d@ne the swp of a pmcvding at its outset. 7he qumtion that the state neeh to resolve 
is whether this definition of the natam and scope of the inquiry is to be limiting or advisory. if the fomer, the resolution 
shouiii be &awn as broad& as possiblt, or made subjea to later ammahnt. rfthe lalter, there should be some specificity 
to guatd against the pmwrbial gowmment wilchhunt. 

p6.02 Agency Inve!stigatory Powers 

In an inveatigatiou or hearing conducted under this section, the Agency may do the following: 

(1) Require an iudividual to submit in writing verified reports and answers to questions relevant to the proceedings 
conducted under this section. 

(2) Aester oaths and require by subpoena the attendsnce and testimony of witnesses and the production of 
dwunxttary evidence relating to the investigation or hearing being conducted. 

(3) Order test&my tieri by deposition before an individual designated by the Agency who has the power to administer 
oaths, and, to compel such kstimony and the Production of evidence by arbpcak. 

(4) Paywitnessestbesamefeesmdmileagereimb- tpaidinsimilar&cumskncesbythecourkoftbestate. 

Q Requestmdobtninfromthe[~deparbnentoftPxrtionorrevenue]copiesofstPteincometPxreturns~dPccess 
to other appropriate information regarding a person who is tbe subject of an investigation. 

(6) Request the respondent’s atkadsnce at a meeting [or hearing] of the Agency conducted to obtain further information 
from the respondent. 

3506.03 Enforcemt of subpoenas 

Enforwmwt of subpoenas issued by the Ageucy may be effected by written application of the Agency to a pocal court] 
jua8e- 

~506.04 Probable Cause of Violation 

(1) At the conclusion of ik irrveatigation, the Agency shall, in prelimmary writteu decision with findings of fact and 
conclusions of law, rmtke a -on of whether probable cause exisk to believe that a violation of the Act has occurred. 
If the Agency tkteminea that probable cause does not exist, it shall send written notice of the determination to the respondent 
and the couxplainant. The written notice of no Probable cause must be in the form of a written decision with tindings of fact 
and conclusions of law. 

(2) If tbe Agency determines that there is Probable cause to believe that a violation of the Act has been committed, ik 
prelimmary decision with findings of fact and conclusions of law msy cantain an order setting forth a date for hearing before 
the Agency to debmine whether a violation of the Act has occurred. The order shall be served upon the respondent. The 
tttspoudent is entitled to full discovery righk before a hearing is ordered, including adverse examinauon of witnesses wbo 
willtestify~thehariag~8~letimebeforethedoteofthchtuing. 

(3) If the Agency finds Probable cause to believe that a violation of the Act has occuned, the Agency msy waive further 
prowdings because of action the reqmdent takes to remedy or correct the alleged violation. The Ageucy shall make the 
remdial or corrective action taken by the reapondent, the Agency’s decision in light of the action to waive further 
ptaadhgs, and the Agency’s justifiation for its decisicm, a put of the Public record. 
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(B) not be an ektive official or a hIi& employee of the executive or legislative branch; and 

(c) notbe8memberorC!?JtployeeoftheAgeocy. 

(2) %hs?ripge umiaerrrhrllconductahearing~~g~underthissectionin~~with~e[~~k 
of the state uimmkt&ve prooadure act], except as otherwise expmsly provided. 

(3) Duringminvesti~~orhcvingto~ewhethtraviolotionoftheActhPsocaured,tbe~~tmay 
be xepremted by oouusel of the reapo&nt’s choice. 

(4) The rapodd has the following righk: 

(A) To be afforded an opportuuity to challenge the ve-racity aud sufficiency of a complaiut filed against the 
respoasdeat. 

(B) To preseut wituesses, who shall be &pomaed by the Ageocy to compel atteodance upon the respondeat’s 
I#Iuest- 

(C) To establish pertitmt fpck and circumskuces; 

(D) To rebut or offer couutemailing evideuce; 

Q To queatiou or refute kstimony or evidence, including the appolhrnity to coufrout aud cross-examine an adverse 
witness. 

(P) To exercise fully any pretrial discovery procedure usually available in a civil action 

(5) During an Agency bearing conducted to determine whether a violation of the Act has occur& all evidence, 
including records the Agency considers, shall be fully offered and made a part of the record in the pmceedings. 

(6) A pemm whose suum is mentioned or who is othenvise identified duriug au Agency h&g, and who, in the 
opinion of the Ageucy, xuay be adversely affected as a result, may, upon the request of the petson or the person’s 
representative: 

(A) appear persody before the Agency and testify on the person’s own behalf; 

(B) have a representative appear to testify; or 

(C) zebut or offer countervailing evidence. 

. 

TheAg~cyrrlry~tmyotherpersontorppeataodtestifyotahearing. 

(7) The Agwcy ahall not be bound by the strict rules of evidence when conducting a hearing to de&mine whether a 
~o~~ofthisActhPSoccurred,mdtbedegrseorquPntumofpn>ofrequiredshallbea ptqxmbmce of the evidme. 

(8) After the conclusion of ik heaxing, the Agemy shall, as soon as practicable: 

(A) begin delhrations 011 the evidence pmented at the hearing; and 

(B) &temiuewhetherthempoude@hasviolatedtheAct. 

(9) If a heuiug officer is appointed and a majority of the members of the Agency are uot presatt at the hearing, the 
Agency ahall not begin deIiberations until afterz 

(A) the proposed decision is semd upon the Ageaicy aud the parties; aud 

(B) m cqprtunity is provided for oral argumaIk. 
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(11) A member of the Agency my dminister oaths. A member of the Agency may hear te&mony or receive other 
evidence in a proceeding before the Agency. 

gso6.06 orders 8nd Reco~olls 

(1) No later than [a reawmable time] after the conchtsion of a hearing to determine whether a violation of the Act has 
occur&, the Agency &all set forth ik de&min&on in 8 written decision with findings of fact and conclusions of law. l’be 
Agency sbaU wnd ik written decision with &dings of&t and concbuiions of law to the mqondent and wmqGnant. 

(2) If the Agency dekmtinee that (L violaticm of the Act has occur& ik writteo decision with findings of fact and 
conclusions of l8w must contain m (1) or molt of the fullowing orders or recommeudatious: 

(A) In the case of a state official liable to impeachment, a recommendation to the presiding officer of each chamber 
of the legislature that the 0fIicial be rerwved from office. 

(B) in the case of a public official or public employee in the [classified or unclassified] service, a reconunendarion 
to the appropriate appointing authority that the public officisl or public employee be omsured, suspended, or removed from 
Off& 31 euyloyment. 

(C) In the case of a member of the state legislatw, a recommendation to the presiding officer of the appropriate 
chamber of the legislature that the legislator be censumd, suspended, or removed from office. 

i%) fir &a case of a judge. a rewmmendation to the [state court of last resort] and to the pr&iiug of&r of each 
chamber of the legislature that the judge be censumd, aqxnded, or removed from office. 

(E) Anorderrequmg the public official or public employee to conform the official’s or employee’s conduct to 
tberquiremenkoftheAct. . 

(F) An order mquiring the public ofticial or public employee to pay a civil penalty of not more than [$2,000] for 
each violation of the Act. The attorney general, when requested by the Agency, shsll institute pruc&ings to recover a fine 
or forfeiiture incurred under this section not paid by, or on behalf of, the person against whom it is amessed. 

(G) Other reco~ons or orders, inchdin~: 

(i) forfeiture of giffs, mceipk or profits obtained through a violation of the Act; 

(ii) voiding of a state &on obkined through a violation of the Act; or 

(iii) or a combination of the ahove, (~6 necessq and appropriate, consistent with the Act. 

(3) A line imposed by the Agency, disciplinary action taken by an qpmpr&e authority, or a de&x&r&on not to take 
disciplinary action made by an appropriate authority is public record. 

(4) This section does not limit the power of: 

(A) either chamber of the 1egisMure to discipline ik own nmmbers or to impeach a public official; or 

@) of a dqwtmmt to disciibne ik officials or employees. 

*506.07 Reburings 

(1) After the service upon the alleged violator by the Agency of a decision under section 506 containing an order 
or recommendation, the rqondent may 8pply to the Agency for a rehewing with respect to a matter de&ruined in the 
decision. 

(2) An &k.ation for a rehear& is govemed by rules established by the Agency. The Agency may grant one (1) 
lEkhlgtoaparticularnspandmt, 

(3) An Ageacy order nmy not bewme effective: 

(A) before twenty (20) days after it is issued; 
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gSO6.08 Action by the Attorney Gareral 

(1) The 8ttomey general may recover a fee, wmpeasation, gift, or profit received by a person as a result of a violation 
of the Act. 

A EnaI action by the Agency under this Act is subject to review in accordance with the [state administrative procedure 
4. 

Q506.10 SettIexmnt Agreemats 

A public official or employee under investigation by the Agency for a possible violation of the Act mey enter into a 
settlement agreement with the Agency to resolve the matter to preclude further proceedings or hearings. A settlement 
qeemeat is a matter of public record. 

$C& i i Aurhcntication of Ageaxy Actions 

A decision or advisoq opinion of the Agency must be in writing and signed by three or more members of the Agency. 

9506.12 Public Inqection of Records 

(1) Except as provided in subsection (2) below, all Agency records are open for public inspection during normal business 
h0Ul-S. 

f (2) The following Agency records rue-not open for public inspection: 

(A) Records obtained in connection with a request for an advisory opinion. The Agency may make records 
described by this subdivision public with the consent of the individual to whom the records pertain. 

(E) Records obtained or prepamd by the Agency in connection with an investigation or complaint. However, the 
Agency shalI permit inspection of the following: 

(i) Recordsmadepublicinthecourse of 8 hearing. 

(ii) Verified canphink filed with the Agency. 

(iii) thqdahk issued by the Agency. 

(iv) Prob8ble cause decisions with findings of fact and conclusions of law. 

(v) Decisions with findings of f&t and conclusions of law issued after a hearing. 

(vi) A dekmiaion made by the Agency regarding a rehearing. 

(vii) Asettlematt agnxmenteateraiintobytheAgencymdrrqondent. 

(4) The Agency may publicly respond to a sktement or inteqektion made conceming the contenk of an advisory 
opinianordecisionithosissuedorispurpoltedto&veissued. 
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9506.13 FreedomfromRq&alfwDisclosureofImpqerActs 

(1) A public official or public employee who rqork or attempk to report to the Agency or the official’s or employee’s 
deputmat, division, board, bureau, commission, chamber of the legislature, or other agency of the atate, information 
concerning an ation that the public official ot pubiic employee masonably believes to involve: 

(B) lIndhic8lpdces; 

(c) violatitm of federal, state, or local laws or regulations; 

@I WC 

(E) grosswasteofpublicfundsorreaourw; 

(F) abuseofauthority; 

(G) danger to the public safety; or 

0 other dleged acts of impropriety; 

within 8 state department, division, board, bureau, commission, chamber of the legislature, or other agency of the state, may 
not k subject to discipline or reprisal for reporting the acts of alleged impropriety to the extent that the public official or 
employee is not directly responsible for the acts complained of. 

(2) A public official or employee shall not subject a person who reports to a government entity or the Agency 
itlfOml8tiOt.l wmceminganactiontbepewn 
by the Agemy to reprisal or retaliation. 

reasonably believes is a violation of the Act, or of any order, or n+, issued 

(3) A public official or employee wbo is discharged, disciplined, or otherwise penal&d by a gov emment employer in 
violation of this section may, after exhausting all available administrative remedies, bring a civil action, no later than ninety 
(90) days after the date of the final administrative determiua tion or not later than ninety (90) days after the violation, 
whichever is later, in [district-level] court for: 

(A) reinsetement to the position held at the time of the disclosure; 

(B) paymwt of back wagea and benefits; and 

(C) other relief as the public official or employee may deem appropriate or neceamry. 

(4) An employee found to have knowingly made a false mport shall be subject to disciplinary action which may include 
dismissal. 

-: 

An indiGdual, partidarly a public employee, should bejke to speak out on issuer dating to fraud, warte, and abuse in 
go- without fear of retaliation through &motion, traqfm, cut in pay, or an unsatisfaaory pe$ormane review. lhis 
provision pedts a pubtic employee or any pemon to disclose alleged improprieties without reprisal by the govemment. 
Sa$eguam%for mating an employee and akterring wilfil misamdua through making false accusations arc also in&&d, 

#SOL 16 Copy of the Act to be Fur&ted to Public Officials and Employees 

(1) Each public official and empIoyee shall receive a copy of this Act [notice of uaardmeots,] and a brochure describing 
the general appliution of the Act before January 15 of each year, from the public official or employee’s department, division, 
board, bureau, co mmission, chamber of the legislature, or other agency of the state, upon assuming the duties of office or 
position within state goverxlmlmt. 

(2) The [iurisdiction] may choose to assume tbe reqonsibility for the distribution of the Act for appropriate public 
officials and empIoyeea under subsection (1) above if it annually iucludes a copy of the Act with each official or employee’s 
PYCM or stammalt of electronic funds transfer. 
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$508 IblkammMtyhlRorhriols 

#SOS.01 Ftxfeiwe of peasiaa and R&enrat hefik 

(1) A public official or public employee, or a suwivor, heir, 
WhoisuIm~ofa~~y: 

awwasor, or estate of a public oflicial or public employee 

(A) dating fo; or 

(B) 8Aingoutof; 

the public official or public employee’s public aervice may not receive the portion of pawion or retimmmt be&its paid by 
apubiiceatityadintawtmxmedonthatportion. 

(2) A public official or public employee entering public service &sequent to tbe passage of this Act is deemed to have 
omsefited to this aectioa as a condition of coverage. 

-: 

Principles offairnas are at stake in the distribution of the go- nt share of retirement or Pen&n benej%s to a pubiic 
oficial or mployee who has abused the public trust. Situations in Pennsylvania and Illinois have highlighted the problem 
in mvnt yams. l7tis section denies the gowmment ‘s paptents (and accrd interest on the paytents) to a public ogicial or 
emplqee ‘s pension or retirement plan if the oficial or employee’s felony wnviction is related to the individual’s government 
service. l7te public oflcial or employee is still entitled to tea&m the employee’s share of the wntribution to the pension or 
retitmrmr plan A simiiar statute in nlinois has surviwd wnstitutional challenge. 

~508.02 Tax Treatment of Finea and Repaymcmts 

(1) A fine, penalty, dt, or o&r payment ordered by the Agency or court in connection with making the 
government whole for a transaction improperly entered into by a public official, employee, or consultant, or a member of 

inndate household of a public official, employee, or consultant doea not qualify for a state or local tax credit or 
il.zuchoQ. 

(2) The guiIt or &ocenceofapartymakingapaymentundersubsection(l)hasnoeffectuponthestateorlocaltax 
-q-, nor doea an admission or failure to admit guilt or complicity in a transaction. - 

Comment: 

A corrupt public oficial or employee should not be able to profittfiom his or her action in any manner, direct or indirea. 
Much of the language of this statute has been oriented to proscribing the direct ben@s. lhis seaion and section 248 are 
dcvotcd to beeping the urongdoerjkom dkriving some goixifiom the wrongdoing. Ihe scena& is not hypothetical; former 
via Pmskient Spin T. Agnew tried to & jurt this. 

9508.03 AQlinistrrtve Delmmmt 

If tbe bend of a deprtment or l gatcy of the executive branch in which a former officer or employee sewed finds, after 
notice and opportuuity for a hearing, that the former officer or employee violated subsection (1), (2), or (3) of this section, 
the department or ageucy head may prohibit that person from malting, on behalf of any other person (except the state), an 
appeaum befm, or with the intent to influence, an oral or written communktion to the department or agency on a matter 
for not more than five (5) years. The disciplinary action is subject to review in an appropriate state [district level] court. A 
z or agency ahaIl, m consultation urlth [the attowy geoeml or the Agency], adopt rules to unplement this 

. 

~508.04 Suspension or RevoMion of Lobbying Privilege 

‘Ike Agwcy may by a majority vote, as a result of a violation of tbe Lobbying Regulation Act, after a public hearing, 
auspwd or revoke the tegistdw privileges of a lobbyist. 

mo AgaBcylIuties 

comment: 

lhis seaion sets fmh the required pours and duties of the Agency which are amsidered essential to the @efliw 
inwigation of suspeaai or alleged violations, and mforument of the provisions of this Aa. Ihe author@ prcscr’bed in 
this se&on was &&at @er wkderation of detailed surwy nqwrues from JO oficialt charged with mformnent of 
aampaiinfinonac &zws in their ‘wpcaiw jurisdiuions in the United States and Canada, and the drafer’s own vence 
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~510.01 Reaponaibility of the Aga~y 

-IlleAgalcysbaudothefoIiowing: 

(1) Investigate a suspected violation of this Act on ik own initiative or upon receipt of a written complaint uader 
oath by an individual with respect to an aileged violation of this Act. 

(A) No later than severs (7) days aftet the Agency has received a awom complaint, or decides to investigate on 
ik own initiative, the Ageacy must acknowledge receipt of the complaint to tbe complainant by certified mail, where 
We. 

(B) A complaint muat be filad, or an investigation must be begun by the Agency on ik own initiative, no later 
thanfour(4)yearsfromthe~thpttbeviolationissuspectedot~egsdtohavcbeencommitted. 

These provisions require the Agency to inxrtigate a suspeaw or alleged viohtion of the Aa on its own wlition or upon tk 
receipt of a proper31 unfied wmplaintj5vm an individual. l7tis ptvwss is wnsistent with tk authority granted to tk wst 
majotity of indcpendmt boa& and mnmissions in tk United States that have been established to administer ami enforce 
such laws. 

Ewn in the absena of a wmplaint, it is essentialfor tk Agency to begin an inwstigation when it possesses information that 
km upon a possible violation of tk laws. lhe failure to act in such circtonstan~ may erode the public’s w@denw in 
tk eieaoral prowss, and will surely tamish tk aedibility of tk Agency 

l%e language does not spectt whether a majority or extraordinary majority w.Me of the Agency members should be rquirw 
to initiate an inwstigation in the absena of a wmplaint. Ihe intent is to reserw these procedural issues for a &cision by 
the Agency in the resolution of tk fond regulation-making process governed by tk &%Gstratiw Procedure Ad of the 
partiadar ju&diaion. Howewr, we recommend that a simple majo* wte of tk Agency members be rquirtxi, rather than 
an azraordinaty majority, in o&r to faClitate such action. The language is certainly broad enough to ensure, for aample, 
that the results of st@audits mcry serw as tk basis for a fill inwstigotion. Howewr, tk newssity for the Agency to rcvicw 
these results and adopt a motion to initiate an inw?stigation is an imponant check on tk discretion of its sta# 

4, wntrast, no wte by Agency members is required as a prerequisite to tk inwigation of a wn#ied complaint. Ihe oath 
requhnent, wupled with penalticsforfalse oaths that will undoubtedly aist eLsewhere in tk law of tk jurisdiuion, sly 
deters the opportunity for fabrication of patently jbdulent charges. A sworn wmplaint should carry su@kient legitimacy 
to jlLnifL an instigation of the &arges without rquiring formal Agency approval. 

Nowher conditions are prcsCrbed for the complaint filing process to enwurage its use to address questions of proptiuy. 
While there ww some support for a requirement that tk wmpl&ant have personal bwwledge of tk facts recited, it was 
tejeaed as burdensome and because it places an unnecessary impediment to tk initiation of an inwstigation. 

Written notia of receipt of a wmpiaint lllust be sent to tk complainant by the Agency To prewnt stale claims, a four year 
statute of limitations is placed tqxm tk filing of complaints and wmmenwment of investigations. 

(2) Receive and examine ~strtemeatmdreportfileduadertheActmddetermiaewhetheritiscompleteradis 
in compliance with the provisions of the Act. 

Comment: 

The Agency is required to both receive and axamine the registration andj%ancial disclosure nporujZed in acwrdbncc with 
zk provisions of tk Aa. Although a few jurisdiaions assign tk repository fLnaion to an oficial or agency that does not 
possess tk audit, inmtigatiw. and mforcement findons (typically tk Secretary of State or wunty clerk), tk prt@rred 
approach is to wmbine allfimuions in a single imiependent agency that is not wmprised of eleaed oficials subjea to tk 
nquirmMus of the Aa. 

In addition to the elimination ofw@li&s of intemts and a reduaion in partisanship, both real and potential, tk delegation 
of al1fLnaion.s to an ind@endent entiryptvmotes e@etuy, faciliam dissemination of information to the public, and enrures 
greater wmpliana with the laws. 

Among other adverse wnsquences, the sqararion of the repositoryjimaion f tk audit and enforcement frmai0n.s will 
increase tk likelihood that those subjea to the requirements of tk Aa will rewiw inw&stent advia. ami diminish the 
ability of the a&it and dorcement agency to mhw tk statements and reports for wmpliance. 
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(3) Review and audit a statemmtorqcntfileduudertheAct: 

(A) to de&mine if an applicant for public fuds is eligible to receive such funds and has otherwise complied 
with the raqimxmts of [the public financing ssction of the Act]; 

m =-yt=rrscessory to conduct a fair and complete investigation of a aqected or alleged violation of the 
Actco-cedp- t to a&section (1) of this section; and 

(c)inanyotherciIcumstancesdeemed necesmytoeffectuatethepurpomoftheActinacm&ncewiththe 
regulations adopted by the Agmcy under the Act. 

comment: 

‘Ihc public interext in wmprvhensive auditing of cwnpaiin disclosu?v n,porls is wnsidertd most sign@ant wkn tmpaycr 
f~.n& cre sought or used to finanw a political campaign, and when tk guilt or innocence of an indbidud or other person 
suspected of a uio&ation is detemtined by tk e@brcunent agency Cbuequently, an audit is rquired by law ody in those 
inrtnnces. 

7k Agency’s ability to wnduct audits under other circumstances should not be wnmained ifit possctses suJ%ient resourtxr 
if tk circumstances are set forth in regulation promvlgated by tk Agenq in acwrdance with tk Administratiw Procedure 
Aa of tk particular jurisdiUion. 

(4) (A) Impose a late filing fee, payable to the Agency, against a person who fails to file a state-t or repok with 
the Agency by a deadline set forth under the Act. 

(B) Imposition of a h&e filing fse ahall not be an appealable matter, either to the Agency or to a court. . 

(C) The Agency may, for good cause, and in accmiance with pm&ural rules it shall adopt, waive a late filing 
faenquiffdtobeimposedamderthissllbsection. 

(D) A late iihg f# shall be asmsed on the following basis: 

(i) A late Sling fee of fifty dollars ($50) shall be assemed against a person for failure to file a required 
stat-t or report in a timely mnuer. 

(ii) An additional late filing fee of ten dollars ($10) shall be imposed for each day after the first day that a 
requid statement or rejmt is not filed. 

(iii) A late filing fee of one hundred dollars ($100) shall be amaaed against a person for failure tqtimely file 
a required statement or teport that must be filed within thirty (30) days before a pximary or general election. 

(iv) An additional late filing fee of fifty dollars ($50) shall be imposed for each day after the first day that 
a required statement or report that must be filed within thirty (30) days before a primary or general election is not filed. 

Q natd amount of late filing fas imposed aad due under this subsection with respect to a single required 
thtemat or repott for any one person may not exceed one thousand dollars ($1,000). 

Comment: 

lhis subsedon requires tk Agency to impose a late filing fee against a person who is nqrcirezl to file a statement or 
disclosure report, and who fairs to do so @ tk time requited by tk Act. 

‘Ihc bnposition of a &atefiling fee is uutmnutic, and is not appeiaZabk lhe hck of an appeal ensurct time& disclosure and 
prmnts dilatory tactics. Automatic incrccrrcr of tk fee for wntinued &iinquency are aLso prescribe, with tk total amount 
of fccr that may be atsessed against any one won for tk no@ing or lateflling of a single statement or nepon may not 
a& $1 ,UW. 

As tk statements and rq~ns requited to k filed Hat& prending an de&on are lihz& to bc the most impbrtDnt 20 
tk public, the late filing fee for nonwmpliancc is set at a higher threshold. 
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lk Agemy is authorized w wait any latej?ling fa imposed au&r ~nnr ofthe AU, but only iftk drarmstanocs sati& tk 
’ ~*teria setwh in ngulationt odoptcd by tk&nq an acw&nw with tk Administrati~ Rvwdure Aaofthejuriwiiction. 

ttnddi& rquim for the grantmg of s&t waivers will k& to entutv that tk Agency is not subjected w unjustt@ui 
witicirm, or subjea w claims ofseleuint et$orcement. 

(A) If a finding ia not issued by the Agency within one hundred and twenty (120) days after the Agency receivea 
a amplaint, an individual who resides within the jutisdiction of the office for which the candidate complained against seeks 
may tile a civil action to a&n-a the provisions of the Act in the [trial] court for the jurisdiction in which the violation is 
~egsdto~eoccurrad.An~tionbroughtrmderthissubsectionshollhve~forpurposesoftrialintheorder 
oftime~iled,~over~othercivil~onsformyuuse. 

(B) In addition to the ervia required for the commmcemart of a civil action, an individual who brings a civil 
action under this subsection dull, within seven (7) days after filing the action, serve a copy of the complaint on the Agency. 

The Agency ahall file a motion to dismiss the civil action wrnuznced under this section within three (3) days after its receipt 
ofacopyoftbecomplaintifithasissuedaprobablecuseornoprobablecuasefinding,andshallscrvenoticeofitsmotion 
on al! parties. The court shall hear the motion not leas than three (3) nor more than seven (7) days after its filing by the 
Agency. and shall tender a judgment on the motion at the conclusion of the hearing. 

(C) Acivilrctianna~ynotbefiledundersubsection(A)ifz 

(i) the action allegea a violation against a person for fpilun to timely file a quired statement or report; 

(ii) the Agency has: 

(a) issued a finding of probable cause or no probable cause to believe that a violation has been 
committed in connection with the original complaint; or 

(b) has refemd evideaa compiled in its investigation to the [appropriate prosecutorial authority]; or 

(iii) the violation oaurred more than four years before the date the civil action is filed. 

(D) The court shall have the same powers as reserved to the Agency if the court determines that a civil violation 
of the Act has occurred. 

Q A plaintiff or defendant who prevails in a civil action &all be entitled to recover attorneys fees and court 
costs from an opposing party, other than the Agency, if the court so decides. A successful plaintiff ahall also be entitled to 
receive one-third (l/3) of the amount of a civil penalty and forfeiture of a contribution or expenditure ordered by the court 
to be paid by the defmdant under subsection (A). 

(F) The Ageacy retains jurisdiction ova the original complaint u&as: 

(i) a civil action has beep commenced under subsection (A) within the time required; and 

(ii) the Ageucy has not issued a finding of probable cause or no probable cause to believe that a violation 
baa occutrcd, or has referred evidatm compiled in its investigation to the [apprquiate prosecutorial authority]. 

2he Agency must act upon a wmplaint it receives. lftk Agency does not au within 1W days after its receipt, an individual 
within tk jurisdiction may file a wmplaint with tk m-al led court to ensure tk civil enforcxment of tk campaign finance 
laws. while on& a f&w jurisdictions halle such a ‘citizen suit’ provision, this &e& on tk Agency’s actions is wnsidered 
to be an important and necwsaty safeguard in tk enforcement prowts. 

lk IUMP), p&xl ptvG&s the Agency a wonable opportunity to act fa*rly upon the substantial tnqj0t-i~ of wmplaints 
that it twet%es cwn ifits ~propriatedfutuiv atui dukated resources are mo&t-as is tk twliq with rqec3 to most entities 
which investigate and qfora wmpaignj%tanw laws. ‘Ihc fair and apeditious tvsolution of these wmphaints is a worthy 
objeuive, and legislatures shoukt adequately jimd tk mforument agency to ac?tie~? this goal. If such fknding is not 
provbied, this time wnstraint will only serve to diminish tk Agency’s fleaiveness and admely impact upon tk public’s 
perception of its opcrarionr. 

2?u 2itizen suit’ pro&n is not available if tk Agency has, at a t&imum, issued a finding of probobie cause, or tk 
absence of such wuse. Unless a civil a&on is wmmenwi, the primary jurisdiction of tk Agency is not lost if tk Agmq 

faiLt w issue a finding or make a r@etral to another prosecutorial authority within the 12&&zy period. 
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cammart: 

This seaion sets forth tk Agency’s disa&onary authority. To enswe that tk Agency canluty and #eairiw& inxttigate 
alkged violations, it must habv the power to issue subyxunas to wmpel testimony and the praduuion of any t&wznt 
a during any giwn stage of an inwigation. Omx an &&don is diswntrtd, the Agency must be able w 
apeditioustiy wrrect it, and, if apptvpriate, punish @endert thtvugh employnent of flectiw sanuiont w deterfiuu~ 
transgrtssionr. Various et$mament tools and options are provi&d to enabk tk Agency w #eddy deal with the range 
of violations it will &swuer. and thepa&ular &cumst~ unique to each case. 

35 11 .Ol In the performana of its requkl duties, the Agmcy h8s the authority to do the following: 

(1) Subpoena persons in amnection with aa investigation or hearing under procedural qulations it may adopt. A 
aubpoeaa may be issued to mnpel amdana and testimny, and to require the production for examination of books. reards, 
papers, computer software, or otha document8 or mterials the Agency deems relevant to a matter under investigation or 
in quution. 

(A) In the event of a refusal to comply with a subpoem issued pursuant to this subsection or to testify with 
respect to a matter upon which the person mey be properly intexmgated, the [trial level court of the cmtuty in which the 
Agency xnaintains its principnl office], on application of the Agency, may issue an order requking the person to comply and 
to testify. 

Comment: 

l3i.t subsection authorizes tk Agency to issue subpoenas in wnneaion with an investigation or hearing, rquire tk 
pduuion of rzwrdr, documents, or materials daant to tk matter in question, and wmpel tk testimony of any persvn. 

A&qua& subpoena pawer is wbdered essential to atattain tkfaus and wacity of a pmticular wmplaint or intiigation. 
&ch a&o&y is ~iutlly dekgated to most agencies that investigate ekuion wmplaints. 

The tat requires tk Agemy to aabpt procedural regulations wncwning tk i~uattce of subpoenas to ensure uniformity and 
wtnpliance with tk wnstitutional guarantees of due process. The Agency is alto authorized to enforce compliance with its 
subpoena by direct action to a trial WUH which, in turn, is empowertxi to issue a wntempt order in the event of 
nonwmpliana with tk subpoena. Again, this is an essential wmponent of tk subpoena power, without which tk pouer 
would be tended impotent. 

To ptedrde tk possibility of political inte+rena-or ewn tk raising of a did claim to that q#?ect-the Agency is permitted 
w enfoa its suby direaly in tk wutt without tk prior approval of tk attomey general or similar prosecutotbl 
authority. 

(2) IssueluloldermqiringthecUstodkoffiMllcialrecords necessary for the Agemy to complete and audit 
conducted under Section 170(3) to produce such records for exmination. 

(A) If a person refuses to comply with such au order, the [trial level court] situated in the same ljudicial district 
or county] where the Agency maintains its principal offia may, on epplication of the Agency, issue an order requiring the 
person to comply with the Agency order. and 

T7ti.t subsection is intended to ensum that the Ageyv it @o&d access to all@ancial ntwrds neazssary to wnduct an audit 
when quid by tk law and cirmanas, and in tk absena of a pending wmplaint or inwigation. If tk &nmission 
is inwld in an inwstigation, it atn use its subpoena pouer to wmpel pduction qfsud rewrt&. n&i& may include suah 
items as bank statements, &e&book ldgers, aancekd &e&t, dqosit tidets, inwicts, nceipts, ad tk like. 
&cause the enabling sub~na authority applies aclwively to inwigationt and hearings, it d&s not wvtr audits 
undertaken which do not tcsult in@11 inwstigations. Dais provision annplements tk subpoena author@ by permitting tk 
Agency to issue an enfor&k order w prauiua such rewrcir un&r tk circumstances d&rikd abow. l7ti.t authority is both 
a logical and necessary wmponent of the audit authority. 
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Cumment: 

lhe &?nq should act apeditious~ W wrrect minor &aepan&s or omissiont which it mcry diswwr. F&pro&u& 
nqrrirancnts. such as a hearing, shot&i be t&wed as a last reson, ami must not inte#re with tk Agency’s mandate to 
ensun wmpliana with tk ngistration and reporting nquirements of tk Au. ?7te wlkctiw aperietuv in a&nin&tration 
of these laws suggests that there are many ituuiuttent etrors and omissions in registration and rtportng that may ea.@ k 
rcoifjed and should not be sdject to penal@. In these wmmon andfiquent circumstances, tk public policy ud&ing these 
iam ir bat adaiewi by securing time& and wmplete disclosure ofcampaignfinances. 

(4) Consult with and request ukiitionaI investigatory or audit per#mael from the: 

(A) office of the attorney ga~erak 

0) P-l prosacutorirl -91; 

(C) [commissiona or head of the state police or state law alfo rament investigatory authority]; 

(D) chief of a local police department; 

Q atate or county auditors; or 

(F) local [elect&m authorities]; 

whm neasary to de&mine eompliaaa with the provisiona of the Act. Such assistance shall be provided to the Agency upon 
=W-. 

gl.omment: 

Many of tk existing agencies with tk j&diction to administer and enfora campaignjinana laws are not adequatelyjund& 
to employ a suicient number of auditors or investigators to property attempt or wnduct necessary audits or investigations. 
27te integrity of tk entireprocxss is, howewr, d$ena?nt upon tk proper allocation of these resources to monitor arrivities. 

Ewn in thase jurisdiuions whidr have provided their respectiw enforcement agencies with ample resources to handle 
aby-to&y operations, there will be inwttigationt or audits that require tk infusion of sign@antly more resources than a 
typical case to complete them quickly, thoroughly, and fairly. in aadition, tk issues inwlved in a particular inwstigation 
or audit may haw legal orjinancial ramifications beyond tk Agency’s internal wise. lk Agency must, at a minimum, 
possess tk ability to ma&all tk sources of other law enforcement andprosecutorial entities in an 4#ort to wmplete these 
inwstigations and audits. 

(5) Conduct a heahg whef it is deemed newsary to de&mine if a violation of the Act has occurred in accordance 
with the requiretneats of the [ndmlntdrntive procedure act] and with the regulations that the Agency shall adopt. 

(A) An op+unity for a hearing shall be provided to a respondent prior to the issuance of an order by the 
Ageacy requirhg: 

(i) pa-t of a civil peaalty; 

(ii) return of a c43ntriicm to a umtributo~ or 

(iii) the eacheat of a contribution to the state; 

howeva, a hearing is not rquired prior to the imposition of a late filing fee imposed under Section 170 (4). 

(B) A bearing &aU be preaded by written notice to the rcspontit of not less than tm (10) days, and must 
inchde the charge8 and references to the provisions of the Act that are alleged to have beea committed. A respondent may 
waive the right to a hearing by writtat stipulatim. 

(cl A w8 conducted pursuant to paqraph (A) of this subsection is open to the public. 

(D) A respontit at a heariug conducted pursuant to paragraph (A) of this subsection &all have all of the 
pmtections granted by the [admG&&ive procedure act], including: 
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(i) therighttobereqrtscntsdbycounsel; 

(ii) theabilitytocall, examine, and cross-examine witneasea; and 

(iii) the opportdty to require prodtion of evidaw by subpouw 

Q A~oftheAgency[oraseoiorjudgeorreferee]sholl~rsthehevingoffiarforpurposesof 
conducting the hearing. The hearing officer may be assisted by counsel to the Agency in the conduct of the hearing. 

(F) In lieu of a bearing officer, the Agmy may, acting en bauc, conduct the hewing. 

(G) . . 
wnslabng of: 

Upon the conclusion of the hearing, the hearing officer or designee of the Agency, shall prepare a report 

(i) findings of fpct; 

(ii) conclusions of law; and 

(iii) 8 reconuwnded order. 

The hearing officer may be assisted by counsel to the Agency in the preparation of this report. The report must be issued 
to the respondent no later than thirty (30) days after the conclusion of the hearing and submission of briefs, if any. A 
zequirerntmt of this paragraph may be waived by written stipulation of the complainant and the respondent. 

(H) The Agmcy sbdl, by a majority vote of a quorum of those members presew 

(0 dopt; 

(ii) modify; or 

(iii) reject 

the report of the hearing officer within thirty (30) days after its issuance to the respondent. 

(I) A decision of the Agency to 

(0 =WC 

(ii) modify; or 

(iii) Ieject 

a qort unda this sbction may be appealed by the respondent to the [trial court] of the jurisdiction where the Agency 
maintains its principal office within the time requkd by the [administrative procedun act]. 

lhis subsection prescriber tk Agency’s general discretionary authority to wnduct a hearing when necessary to &ermine 
whetheraviolationoJthelawhatbetnunwnitted. 

?Tu hearing must be wnduaed in aaz&anu with tk jurisdiaion ‘s crdministrati~ procedure au to ensure cvmpliance with 
tk wnstitutional requirements of due process. Howewr, an oppotiunity for a karing is not nquircd unless tk Agency 
orders that a a%1 penalty be paid or improper wntributions be fofeittd to tk state or t@uM to &nors. 

In instanus where ptvpetty is sought to be taken by tk Agency, wnstitutional due props rtquitts notia to tk person 
whose property is s&jeu to such an action, and an opportunity for tk parson to be kard at a karing. Mandatory 
administrati~ hearings in other cases art not only not kgally necxssaty, but are aLso generally too tumbersome and 
tinu=wkundng w jlcstifj, when tk aential putpose of tk law is to ensure tk azpedirio~ tzsolution of disputes. Due process 
tzquimnents are sat*tx# by the wun in circumstan~ when the Agency t+rs diena of criminal violations to the 
appropriate criminal prosecutorial authorities, or when the Agency +rs evidena requiring an injuncrion, quo warranto, 
or equitabk teliqf w tivil prosecuto&l authorities. C&squent&, an Agency hcming on su& issues would be redrmdant. 

&ssi&tration mig& be g%n w allowing a judicial appeal to be t&en by a losing civil cvmplainant @ter an Agency hearing, 
or w spccifioally pemsit an ap& to be taken by a rupondcnt who me&y wishes to ham an issue orfinding filty resolved 
&?r an Agenq hebng. 
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caament: 

?his subseaion authorizes tk Ascncy w take dinc~ ety%rament action in tk event a Mation has been amyninad. the 
ability to order a aate and desist action is want to pmrnt the wntinuation of tk off-e. 
be abk to acwmplish ti dir~dly wishoat man w unotkrfonun. 

T&e mfonx.ment &w w 

(A) not to exceed five thoumnd dollars ($5,000); or 

Comment: 

lRe Agency tttwt be provided with tk authody to mfora its or&. The ability to &rectb impose significant monetaT 
penalties against violators is tk most potent tool for tk fleaive rnforwnent of tk campaign finana laws. Most aisting 
maformnent agencies possess such authority, and each Agency wnsiders this to be absolutely essential to maintain tk 
integrity of the process The threat of monetary sanaions is a deterrent to potential violators-but only tf tk amount of tk 
penalty that may be assessed for a gim violation it sign@ant. 

An enforavwttt agency should be wntistent and fair in its teament of violations. &nvew* in practice, a law cannot be 
&a&d that addresses each circumstana-+nitigating or aggravating-that may be present in tk wntext of a pdnicular 
violcrtion. G~~equently, tk Agency shoubi be @odd discrcrion to determine tk amount of tk penalty to be assessed in 
a pcurinrlm case. 

Reasonable limitations on this discretion should be-and are-carefklly drmvn in tk statute. The maximum penalry that may 
be imposei murt r#lect tk aaual amount that was g&n, kutntd, tranrferred, receiwd, or spent in violation of tk law to - 
provia? tk &terrent flea that is so critical to any peel system. In addition, no penalty should be extracted from a person 
without due process of law. Accordingly, notia and an opportunity to be heard at a hearing is required. 

AIthough many states permit finea to be paid from committee fimds, this is not an effective de&went to the commission of 
violations. Gmsequmtly, the Agmcy is givea discretion to asseas the fine against the candidate personally. 

(8) Issue an order against a person found to have received a contribution that is prohibited, or is in exccas of the 
Iimitations prescribed by this Act. Such an order may require: 

or 
(A) forfeture of the prohibited amtibution or the excessive portion of a contribution to the state General Fund; 

(B) return of the prohibited contribution or the exwssive portion of a contribution to the original contributor. 

Tbe Agency may not issue such an order without providing the person maIcing the contribution and the person receiving the 
contribution writtea notice and au opportunity to be heard at a hearing as required by subsection (4) of this section. A person 
may waive his or her rights by cotK.mtorwrittenstipulation. 

Comment: 

In addition to the imposition of monetary civil penalties against a violator, tk Agetuy must possess tk author@ to ‘make 
the ampign finana process whok. . To ensutz that this objeuiiHc is acwmplished, tk Agency is provi&d with tk author@ 
to issue an nJorcwbrc onier dinxting the rm’pient of a wntribution that is in QCCSS of tk limitations or otherwise in 
viohrion of the substantive provisions of tk law to foeeit tk illegal sums to tk Agency or to tvtum them to the original 
wnm’butor, at tk Agency’s dis&ion. Any sums wlkcted, as in tk case of civil penalties or late filing fees, mwt be 
&posited in the state Gmeral Fund. 

Both the recipient and wntributor ate to be &o&d notice and oppottunity to be heard, because both tk making and tk 
reazipt of an improper wntribution may be prosecuted under tk Act. 
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Ihe at&o&y of the Agency w enj’ora its oni& by judicial intervention is essential. The ability of tk wun to punish by 
wntempt a pmon n&o n@set to wmply with an Agency o&r provides assurana that tk mforcement process is @euiw, 
andserwsasa$4rtherdetemnce to potential wrongdoers. 

(10) Refw evickaa that a ~olaticm of the Act has hem knowingly and wilfully committed to the [local or state 

Each jurisdiaitm ptddes for the possibk criminal enforcement of violations of the campaign finatuv laws. 
rF,rr will be some cases where tk violation is intentional and 

Undoubtedly, 
atremely serious, and where civil enforcement will mt be 

dcquate w punish the oflhuier or provide suitabk a2tertvtuz Criminal enforcement is, therefore, asset&l. 

Most jurisdiaionr require the @n&r to act intentionally or with some degtze of gnxter awatvness of his or her unrcnvftr 
wntiuct before criminal sanaions may be applied The stanoitrd most ofien uttd to determine tk presence of criminal wndua 
b that tk person Sowingly and wiifully’ viola&i tk Au, which is inwtporated in this text. 

TV- .&m~, m the primary inwdgazory authority, must thergore be authorized to n#r evident of these criminal violutiom 
w the jurisdiction ‘s prosecutorial authorities. Due to its apenence in handling all campaign j%uance violations, tk Agency 
it best equip@ w initially &judge whether tk case d2sene.t wnsideration for prosecution. None of tk boar& and 
cvntmissions that ham aisting jurisdiuion to inwstigate these violations also possess tk authority to prosecute criminally. 

llre needi for de& and bdances, and tk wmpluity of criminal prosecution clearly suggests that tk Agency should not 
haw the authority to maintain criminal prosecution. The same kin& of wnsiderations strongly mitigate against removal of 
ptvstxutorial juridiaion upon an Agency rcfmal. Mandatory criminal proseaaion, although an appealing wncxpt, does 
not saem justii when measurtd against a wtriey of other wmpelling reasons for maintaining discretion in this area. 

(11) (A) Refer evidczta of a violation of the Act to the [local or state civil prosecutorial authority] to determine whether 
pmceedings for: 

(i) quo warranto; 

(ii) injunctive relief; or 

(iii) equitable relief 

should h, aougbt. 

t 

(B) The Ilocal M state prosecutorial authority] is authorixed to commence such a pmceedkg by appktion to the 
[locrl triaI level mud] in the [county M district] where the Agency maintains its principal office. 

Many jurisdi&ons pennit injunaiw or quitabk tvlief to be sought from tk wurts to @ora wmpiiancc with campaign 
j%tance laws. Zkse aaiont are ordinarily instituted by tk Attorney General or simiiar civil prosecutorial authority afie an 
&ncy inxstigation. As the act iok are both wmplex and atraor&aty, tk civil prosecutor should haw tk responsibility 
for t&n. 

Quo wmrono Hings are generally not applicabk to vioktionr of tk aampdgn jhana laws, howem, in tk most 
egmgiow citamrstanaj W a eat&iatet ekuion to ofia was tk rtzsult of signt~cunt wilful tiolations of tk law, quo 
wwmznw shod be OvOilObfc to chalknge tk ostensibk viaor’s right to the @ia. 

#5l2 Civil penal& 

#51201 Amounts of Civil Pamlties 

A person who viohtea a provision of this Act, except as provided in #170(4), shall be liable for a civil penalty: 
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15 
16 
17 
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19 
20 
21 
22 
23 (2) A person who is convicted under this section shall be disqualified from holding elective public office for a period 
24 of four yeJl!S from tile date of conviction. 

ii 

ii 
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44 
45 
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ii 
49 
50 
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53 
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56 
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59 
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62 
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(1) not to cxcead five tiKnmmd dollars (s5,ooo) per violation; or 

(2) PP~~~ttothree(3)timestheunwntOf~totrlMormtOf+armlPwfulcoatn’butionorexpeztditure; 

whk&va ia gre8ta. 

If two (2) or more persons ae xqonsible for a violation, they &all be jointly and severally liable. 

osw wmind- 

(1) A person who knowingly and wilfidly violates a provision of the Act may be punisbed by: 

(A) a fine not to exceed ten thousand dollars ($10,000); or 

(F#) i-t not to exceed five (5) years; 

or both. 

comment: 

criminai sanctions for knowing and wiyirl violations of the campaignjinance laws exist in most jurisdictions and are essential 
to the #euive ~orcement of zhese laws. Zhe range of existing 0iminal sanctions varies 

To provide an @‘ea.& dktetrent to pemiciouv conduct, the offender ought to be st&jea to severe treatment. 7he sanctions 
incorporated in this s&ion are ookstent with those applicable to non-capital felonies. Soem jurisdictions treat these 
violations as nd&mamom. 2&e kbss of sting n@s which, in mast jurisdictions, a&o results in disqualt~cation from seeking 
or hoi&g public @ice upon canw’aion of a felony is an appropriate remu$ for a serious eikction-related offense. 

9514 velule 

Veaue for a prosecution coxnmexed under 55 13 shall be in the cxnmty or district where the campaign statement was filed, 
or where the offense has been alleged to h8ve been committed. 

335 statute of Limitations 

A ptosecution under 3173 shall be con& no later than five (5) years after the date that the violation is alleged to 
h8ve heen committed. 

(2) A record compiled or made by the Agency in an investigation pursuant to section 170(l) is confidential, and shall 
not be disdosed by 8 member or staff of the Aga~y until: 

(A) the iwatigation is complted; and 

(B) the Agency h8s issued its findings. 

(3) Notwi- pmgmph (2) dove, a record mry be disclosed~ 

(A) to 8 rtspondeat or subject of an investigation, or the attorney for 8 feSponde4lt or subject of an inve!Stigation, 
in8u8ttempttoconciliateorotbeMseaettletbematter; 

(B) to 8 respondent in a hearing conducted by the Agency to determine whether the respondent has violated a 
provision of the Act, if authorized by the rules of dkwery pertaining to such hearings that the Agency aball adopt; 
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@I toaI8w udhemmt Jtgeacy m officet to film the pllfpom of section 171(4). 

(4) IftheAgmcydscidcstonfaevideactofr~o~onoftbcActtothc[~~~~ruthority]pursusnt 
to 9 171( 10). no second compiled ot made by the Agency in 8a investipti~n of the viottion sbrll be diacloscd by the 
membersar~ffoftheAgatcytomyatherpgsonullti1: 

(A) the[~prosecutorklruthorityJhsdetenkdnottoprosecwthc-,or 

(B) tbecasehasin3cafin8llydjudic8talinthecourts; 

whicheva is applicable. 

(6) Notwi- g pa8gr8ph (5) dove, 8 reami used by the Agency in an investigation that it has initiated is 
~~~,~shnllndbedisclasedby8mcmbtror~oftheAgencyuntil: 

(A) the imes@tion is complti; and 

(B) the Agency has issued its findings. 

(7) Excepr in the case of a hearing conducted u?xier 3171(5)(B), 8 hearing ConducM by Itch: Agency is cotiikti 
ualesseachrqxmdentinthehearingquestsothenwe. 

(8) A final decision or findings issued by the Agacy after a completed investigation is open to public inspection. The 
Agency ahaIl mail 8 copy to the compl8inar.U and respondent witbin five (5) days of such 8 decision or findings, md provide 
auch8decisionorfindingstoaq’ptrsonuponre+wt. 

Comment: 

I?& se&on addresses the sensitiw issues wnceming disclosure of wmplaints, Agency investigatory and auditing records, 
hearings, tmijkal &x&ions issued by the Agency. 

while therr is a wnsemts for %tnhine’ to reign to the greatest atent possible, there are kgitimate wnmmu-su& 4s the 
protection of reputations against baseless complaints-that require wntntiality of certain rewra5 a&proceedings, at least 
until the Agency has ma& a tktemtination of the accused’s guilt or innocence. G.3n@ientiality of intiigatiw noor& is 
essential tiik an immtigation is in progress to enwurage witnesm to speakfieety and mtt&idlly, protect them against 
possible threats or wercion, and diminish the ability of the nspordent to wnstruct or fob&ate defenses. Such wmpelling 
wn~i&rations do not aist once an investigation it wmpkted. At that point, the public’s right to know supers& other 
possible in&rests. 

Practical wnm mitigate against wt@d&tiality of the actual wmplaint. lhe public’s perption of the Agency wuld be 
sewrely tarnished ifit wuld not, at kat, publicly a&wwkdge that a complaint hadxenjikd. Wtik a statutory gag o&r 
could be imposed on the Agency, it cannot siknm the complainant. ?7tere is no #e&v me.am to preclude release of the 
complaint. lhis section attempts to strike the appropriate baknw between the public’s right to know and the t&for secrecy 
in the inmzstigatoty process. 
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